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ST. LOUIS, NOVEMBER 5, 1886. 








CURRENT EVENTS. 





PrIsoNERS aS WitTNEsSES.—An interesting 
and instructive article on this subject by Hon. 
Mr. Justice Stephen, appears in the Nine- 
teenth Century for October. It is of the 
greater value because it is the result of the 
observations of an eminent judge upon the 
operation of the law in cases actually tried 
in his own court It may, however, be re- 
marked that the law authorizing prisoners to 
testify in their own behalf is, in England, of 
recent origin and partial operation. The 
Criminal Law Amendment Act passed in 1885 
authorized prisoners to testify in their own 
favor in cases of sexual crime, there having 
been an epidemic of crime of that character, 
and of false accusations of such crime, and, 
under this act, nearly or quite all the cases 
bearing upon the subject, have been tried. 

Mr. Justice Stephen treats the subject very 
fairly and judicially, sets out the arguments 
on both sides, and arrives at the conclusion, 
which, however, he announces at the begin- 
ning of the article, that ‘‘the examination of 
prisoners as witnesses, or at least their com- 
petency, is favorable in the highest degree to 
the administration of justice.’’: In the course 


of his article, however, if we may say so 


without presumption, we think he ‘‘admits 
himself out of court.’’ He says that ‘‘the evi- 
dence of a deeply interested witness * * * 
is of no value if the circumstances are such 
that he cannot be contradicted.’’ He adds, 
with regard to offenses committed at night: 
‘**When you say I was committing burglary or 
night-poaching, I was, in fact, at home and 
asleep in bed, and both my wife and I are 
prepared to swear to it, now that the law has 
opened our mouths.’ ’’ This sort of evidence, 
also, he admits, is of no value. 

Evidence that, in the nature of things, can- 
not be believed is of no value, and evidence 
which is of no value should not be given or re- 
ceived. The law does not compel a vain 
thing, nor should it require or permit it. If 
evidence as to circumstances upon which the 
prisoner cannot be contradicted is of no val- 

Vol. 23.—No. 19. 





ue, so also is his testimony on points on which 
he can be contradicted, that is, if he shall be 
contradicted by disinterested and reputable 
witnesses. It appears, therefore, that the 
only evidence which a prisoner can give, 
which is not necessarily worthless,is evidence 
on points on which he might be, but is not, 
contradicted by credible testimony. This 
rule, it will be observed, limits the usefulness 
of the prisoner to himself, as witness, to very 
narrow bounds, and even within that con- 
tracted sphere, he has to encounter the strong 
suspicicn necessarily attaching to his deep 
personal interest in the matter, and the odi- 
um and distrust which pertains to his position 
as a man accused of grave crime. 

The conmon law presumes every man in- 
nocent until he shall be proved guilty. It 
says to the accuser: ‘‘You charge this im- 
maculate citizen with murder, you must prove 
his guilt beyond a reasonable doubt, or we 
will discharge him.’’ Public opinion takes a 
different view, and so (except theoretically) 
does the jury. Whena grand jury has re- 
turned an indictment ‘‘a true bill’’ an inef- 
faceable stigma is fixed upon the character 
of the average defendant, and the legal pre- 
sumption of his innocence, however theoreti- 
cally strong, become practically as weak as 
the seven green withs with which Delilah 
bound Samson. 

We do not know that we can better express 
our views on this branch of the subject than 
we did in a former article: ' ‘‘Besides this the 
average defendant in criminal cases is ‘unac- 
customed to public speaking,’ and by no 
means in the habit of arranging his ideas in 
logical sequence or expressing them in apt 
terms. Under the literally and metaphori- 
cally ‘trying’ circumstances of a trial for a 
felony, it would not be remarkable that he 
should ‘lose his head’ and say things that 
could easily be construed into a confession of 
guilt. That sort of thing has often hap- 
pened. Many a man has tied a rope around 
his neck with his tongue. Fluttered and 
frightened, agitated by the novel circum- 
stances under which he is placed, awed by 
the solemnity of the proceeding, and anxious 
beyond measure as to the grave consequences 
of an error, it is not remarkable that in every 
point of view,he does himself much more harm 


1 22 Cent. Law Journal, 314. 
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than good, and, whether innocent or guilty, 
gives testimony the direct tendency of which 
is to convict, not to acquit him. He isina 
position almost identical with that of the 
wretches of olden times to whom the wisdom 
of the law denied the aid of counsel, and 
who, whether old .or young, learned or igno- 
rant, male or female, were obliged to defend 
their lives by their own eloquence. 

The truth is, there are but two words 
which a person accused of serious crime, 
should, if he is well advised, say upon the 
subject, from the hour of his arrest to the 
rendition of the verdict, and those two words 
are ‘not guilty.’ ’’ 

Mr. Justice Stephen admits that ‘‘though 
the evidence of an accused person on a point 
in which he is interested and cannot be con- 
tradicted, ought to be regarded as worthless 
in the way of proving his innocence, the ab- 
sence of such evidence may, under particular 
circumstances go far to prove his guilt.’’ 

And just here is where the hardship, and, 
we may be permitted to add, the folly and 
wickedness of the whole innovation comes 
in. Reduced to its lowest denomination, the 
matter amounts to this: if the average defen- 
dant elects to testify, the jury will not be- 
lieve his statements, but will believe that he 
has committed perjury, if he declines to tes- 
tify, the jury will think that if he were inno- 
cent he would not hesitate to swear to his in- 
nocence. 

Mr. Justice Stephen favors two other in- 
novations which are of the gravest and most 
radical character. One is ‘to make the ac- 
cused person not merely a competent buta 
compellable witness at every stage of the in- 
guiry.’’ In other words the proposition is to 
abrogate the legal maxim old as the hills and 
deeply imbedded in the very foundation of 
English jurisprudence, that no man can be 
compelled to accuse himself. The other in- 
novation is, that if defendants shall be per- 
mitted to to testify freely, ‘tit would be nec- 
essary to modify the old doctrine about proy- 
ing beyond areasonable doubt the guilt of 
the accused person, for it would be a matter 
of moral certainty that whenever a plausible 
story consistent with innocence could be de- 

vised, the prisoner would swear to it and find 
others to help him.”’ 

We have not space at present to comment 





upon these new departures, but will return to 
the subject in a later number. 

At present, we must conclude by expressing 
our astonishment that an English Judge in 
advocating a proposed change in the law 
which, upon his own showing, can have little 
other effect than producing a luxuriant crop 
of perjury should in aid of that innovation 
favor the abrogation of one of the most an- 
cient principles of the law, and the serious 
modification of another, both of which have 
always been regarded as essential to personal 
liberty and security. 








NOTES OF RECENT DECISIONS. 





ATTACHMENT—CHAMPERTY — MAINTENANCE 
—AttTorneEy.—In Oregon, during the past 
summer, was decided a case! of some inter- 
est involving the liability to attachment of 
money taken from a prisoner by the sheriff, 


and also an interesting ruling on the subject. 


of champerty. Keltner was a prisoner on 
civil process and confined in jail; the jailor 
took from him his money, some $800,and de- 
livered it to the sheriff. That officer had in 
his hands attachments against Keltner which 
he levied on the money so taken from the de- 
fendant. Keltner assigned his claim to his 
attorney Dahms, who brought suit in his own 
name ugainst the sheriff and the plaintiff in 
the several attachments to whom the sheriff 
had puid the money, that had been taken from 
Keltner by the jailor. Upon the question 
whether the money was liable to the attach- 
ment, the court says: 

‘‘T am of the opinion, that property taken 
from a prisoner under such circumstances is 
not the subject of attachment or levy by vir- 
tue of an execution. The security of the 
public may justify the searching of a pris- 
oner confined in prison upon criminal or even 
civil process, and the taking from him of any 
property in his possession that would aid him 
to make an escape. It would probably be 
regarded, under such circumstances, as a rea- 
sonable search and seizure; but to allow pri- 
vate parties to take advantage of the circum- 
stances in order that they may secure a per- 
sonal benefit would be a violation of that 


1 Dahms vy. Sears, 11 Pac. Rep. 891. 





SS oo fet an ok ik Ce 


o-= 


Lyme, 


‘CE 





Vor. 23. | 


THE CENTRAL LAW JOURNAL. | 435 








faith which the commonwealth owes to per- 
sons held in custody under its authority and 
laws. It would lead to oppression and abuse.”’ 

The court, however, held that the assign- 
ment of the claim to Dahms, an attorney at 
law, was champertous and void.? In a Mis- 
souri case, however, it was held that a con- 
tract between an attorney and his client was 
not champertous, because the former agreed 
to receive for his compensation a part of the 
property sued for, unless he also agreed to 
pay some portion of the costs and expenses 
of the litigation.? This ruling, however, is 
exceptional, and, as we believe, is not fully 
in accord with the current of the decisions 
on the subject. 





Taxation — Exemption — Cuurcu Prop- 
ERTY—BaseE Fer.—It is the rule in most, if 
not all, of the States, to exempt from taxa— 
tion, church property used exclusively or 
chiefly for religious purposes. How far this 
exemption extends was a question in a case 
decided last summer by the Supreme Court 
of Connecticut.4 The Spiritualistic Associa- 
tion being duly incorporated had a camp 
ground on which was erected a tuilding called 
a Pavilion, the principal room of which was 
used on Sundays, and sometimes on other 
days for religious purposes; it was, however, 
sometimes used for dancing, and for roller 
skating, for which a: small fee was charged, 
and refreshments were sold upon these festive 
occasions. Rooms on the second floor were 
rented to visitors, and all the emoluments 
from these uses of the building were turned 
into the treasury of the association, which 
was authorized by its charter to use its aggre- 
gate income for religious, charitable or social 
purposes. Upon this state of facts the ques- 


2 Arden v. Patterson, 5 Johns. 48; Key v. Vattier, 1 
Ohio, 132; Weakley v. Hall, 138 Ohio, 175; Backus v. 
Byron, 4 Mich. 535; Scobey v. Ross, 13 Ind. 117: Mar- 
tin v. Clarke, 8 R I. 389. See, also, Robinson v. How- 


ard, 7 Cush. 257; Morris v. Penniman, 14 Gray, 220; 
Drake, Attachm. §§ 503-505; Clymer v. Willis, 3 Cal. 
364; Wilder v. Bailey, 3 Mass. 289: Pollard v. Ross, 5 


Mass. 319; Commercial Exchange Bank v. MeLeod, 19 
N. W. Rep. 329; s.c.,22 N. W. Rep. 919; Pomroy v. 
Parmlee, 9 Iowa, 140; Ilsley v. Nichols, 12 Pick. 270; 
Hunt v. Stevens, 3 Ired. 365. 

3 Duke v. Harper, 66 Mo. 54. 

4Conn. Spiritualistic, ete. Assn. v. Town of East 
Lyme, 5 Atl. Rep. 849. 





tion was raised whether the Pavilion was tax- 
able property or exempt on account of the re- 
ligious character of the use to which it was 
chiefly devoted. 

’ The court laid down what is manifestly the 
proper rule, thus: 

“The determination of the question pre- 
sented, does not depend upon the proportion 
which the time given to the religious bears to 
that given to the secular use, nor upon the 
amount of resulting income, because the stat- 
ute does not intend to exempt any building 
earning money applicable to secular uses. 
Upon the facts, therefore, there was error in 
exempting the ‘pavilion.’ ’’ 

Upon another issue raised by the pleadings, 
the court said: 

‘‘A further question is made with regard to 
the party who should be taxed for the cot- 
tages erected upon the camp-meeting ground. 
These lots were leased by the association to- 
the different occupants for a sum paid down 
in advance for the entire term of the lease; 
the lease being to the lessee, and ‘his heirs 
and assigns, forever,’ but forfeitable upon 
the breach of certain conditions. Upon these 
lots the lessees have erected co({tages. We 
think the title of the lessees to be what is 
known in law as a determinable or base fee, 
and that the lessees are to be regarded as the 
owners, and that the lots and buildings are to 
be taxed as their property, and not that of 
the association. In 4 Kent, Comm. (5th ed.) 
9, itis said: ‘A qualified, base, or determin- 
able fee (for I shall use the words promiscu- 
ously) is an interest which may continue for- 
ever, but the estate is liable to be determined, 
without the aid of a conveyanne, by some 
act or event circumscribing its continuance or 
extent. Though the object on which it rests 
for perpetuity may be transitory or perisha- 
ble, yet such estates are deemed fees, because 
it is said they have a possibility of enduring 
forever.’ ”’ 











436 THE CENTRAL LAW JOURNAL. 


[No. 19. 








SALE OF PERSONAL PROPERTY TO 
DEFRAUD CREDITORS. 


introductory. 
A. Statute of Fraud. 
B. Divisions of Fraud. 
1. Actual, definition. 
2. Constructive, definition. 
Inadequacy of Consideration. 
A. What is. 
B. Roman law. 
Vendor retaining possession after sale is made. 
A. Possession presumes ownership. 
B. Bona fide purchaser. 
C. Twyne Case. 
D. Lord Coke’s advice. 
KE. Fraud, per se. 
1. Common law decisions. 
2. Statutory enactments. 
F. Prima facie fraudulent. 
1. Common law decisions. 
2. Statutory enactment. 
G. Nature of article will sometimes excuse delivery. 
H. Distinction between antecedent debt and new 
consideration. 
I. Charge to the jury commended by the Supreme 
Court of Texas. 


Introductory.—A. The law upon the sales 
made by debtors in fraud of creditors was 
originally considered as governed by the stat- 
ute of 1t3 Elizabeth, c. 5, and the decisions 
made under it; but it is said that other stat- 
utes had even been passed previous to that 
time, and in Cadogen v. Kennett,' Lord 
Mansfield said that the principles and rules 
of the common law as now universally known 
and understood, are so strong against fraud 
in every shape, that the common law would 
have attained every end proposed by the 
statute of 13 Elizabeth. 

This statute, which in substance declared 
that all conveyances of goods and chattels, 
not made bona fide and upon a good consid- 
eration, but in trust for the use of the per- 
son conveying them, or made to hinder, de- 
lay or defraud creditors, were void; which, 
with variations, has been re-enacted in most 
of the States of the Union. , 

And under certain circumstances,this stat- 
ute was construed to mean subsequent as 
well as existing creditors.” 

To attempt to define fraud in all its mani- 
fold forms is an impossibility; to circum- 
scribe its bounds is to limit man’s ingenuity 
and propensity to do evil. 

B. Jurists have, however, been able to give 


1 Cowp. 432. 
2 Graham v. Furber, 14 C. B. 410: 23 L. J. C. B. 51. 





a pretty fair logical classification into actual 
and ‘‘constructive,’’ ‘‘presumptive’’ or ‘‘le- 
gal’’ fraud. 

1. Actual fraud is a question of fact. The 
essential element here is untruth, and may 
be reduced to two essential forms—false rep- 
resentations and fraudulent concealments ; 
suggestio falst and suppressio vert. 

2. ‘*Constructive,’’ ‘‘presumptive,’’ or 
‘‘legal’’ fraud, is an inference of law, not to 
the effect that an actual fraud has, in the ab- 
sence of explanation, been clearly proved ; 
but either that, judging men as fallible beings 
and likely to yield to strong temptations, it 
is probable that fraud was committed; or 
that the existence of certain things in the re- 
lation or conduct of the parties, begets a 
probability of actual knowledge of fraud, or 
what will lead to fraud on the part of the 
person complained of. These presumptions 
may be conclusive or rebuttable. 

It is under constructive fraud that the sub- 
ject in question will be found. 

Among the most important indications of 
intent to defraud creditors upon the part of 
the vendor in the sale of his chattel property 
is inadequacy of consideration, and the re- 
taining of possession after the sale is nego- 
tiated. 

Inadequacy of Consideration. —Naturally 
persons do not dispose of their worldly ef- 
fects without being fairly compensated for 
them; to do otherwise is not natural and 
looks suspicious. 

If the vendor is able to contract and is not 
tricked into making what the law terms an 
unconscionable bargain, and heis in solvent 
circumstances, the law says to him that he 
can dispose of his property in any manner 
he may see fit. But when he is insolvent, the 
law then looks upon him as a trustee to hold 
and dispose of his property for the benefit of 
the creditors in general; he can, however, 
prefer his creditors, and make a valid sale of 
his effects to such of them as he may choose, 
but it must be fora fair price.* The law will 
compel a man to be just before it will allow 
him to be generous. 

A. The consideration paid need not be the 
full value of the property, but it must be 
such as will not cause surprise or warrant a 


3 Spirett v. Willows, 3 DeG. J. & 8. 2938, § 50. 
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suspicion of fraud or contrivance upon the 
part of the purchaser.* Andif the price paid 
be grossly below the value of the property 
the purchaser cannot hold the property as 
against acreditor, thongh in fact his purchase 
was made without any knowledge of any 
fraudulent intent on the part of the vendor.° 

Inadequacy of consideration may be evi- 
dence of fraud, slight or powerful, according 
to its amount and other circumstances. When 
it is satisfactory and the evidence is decisive, 
when from the proof of inadequacy the court 
or jury are convinced that fraud as a fact did 
exist, then relief is granted.° 

Another very able jurist is quoted as havy- 
ing said that ‘‘An inequality so strong, gross 
and manifest that it must be impossible to 


*state it toa man of common sense without 


producing an exclamation at the inequality of 
it,’’? will be presumed fraudulent. 

B. The Romans had a fixed standard by 
which to determine cases of inadequacy 
which was one-half of the real value of the 
subject matter. It seems, however, that this 
was limited to the sale of immovable prop- 
erty.* The French code has a similar pro- 
vision. Such arbitrary rules are not in keeping 
with the spirit of our laws, and withour me- 
thods of administering the law. Less than 
half price, unless it was shown that it was 
intended as a gift, would be strong evidence 
of fraud, and such as between the vendee 
and creditors would justify a finding of 
fraud. 

In order that the inadequacy may prove to 
be fatal it must exist at the time of the con- 
clusion of the contract; none can arise from 
subsequent events or change of circum- 
stances. 

Vendor Retaining Possession After Sale is 
Made.—A. The person having the possession 
of a chattel is presumed to be the owner. 
Possession implies ownership. And at one 
time it was held that even as between vendor 
and vendee a sale was not valid and complete 
until delivery, either actual or constructive of 
the thing sold. But such is not the general 


4 Big. on Fraud, 312. 

5 Worthy v. Caddell, 76 N. Car. 82; Fullenwider v. 
Roberts, 4 Dev. & B. 278. 

62 Pom. Kq. 430, n. 

7 Lord Thurlow in Gwyne y. Heaton, 1 Bro. ch. 1, . 

8 Code lib. 14, tit. 44, § 2. 

92 Pom. Eq. 431, n. 













rule now, and, witha few exceptions, a sale 
can be valid, as between the original parties 
even though no delivery be made. 

B. Bona Fide Purchaser.—It is well settled 
that a purchase made bona fide upon a good 
and sufficient consideration of a chattel of a 
person in rightful possession, will convey a 
good title.'° 

Some courts make a distinction between a 
new consideration between the parties and a 
pre-existing indebtedness, but this is in op- 
position to the holdings of the large major- 
ity.4 

How the retaining of possession by the 
vendor affects creditors, is a somewhat diffi- 
cult question. Is it per se fraudulent, or is 
only prima facie so? 

C. The leading case upon this subject in 
early times was the celebrated Twyne case,!” 
in which the facts were shown to be that a 
debtor had sold to Twyne, a creditor, by gen- 
eral deed, his goods and chattels, pending an 
action of another creditor. The debtor con- 
tinued in possession of the goods, and sold 
some of them, and the sheep were sheared by 
him and marked with his mark. The second 
creditor took the goods in execution, and 
Twyne resisted, but was defeated. 

D. Upon the decision in this case, Lord 
Coke advises: ‘‘Reader, when any gift shall 
be made to you in the satisfaction of debt by 
one who is indebted to another also. 1. Let 
it be made in a public manner, and before the 
neighbors, and not in private; for secrecy is 
a mark of fraud. 2. Let the goods and chat- 
tels be appraised by good people to the very 
value, and take a gift in particular satisfac- 
tion of your debt. 3. Immediately after the 
gifts take possession of them, for continuance 
of possession of the donoris the sign of a 
trust. And because fraud and deceit abound 
in these days more than in former times, it 
was resolved in this case by the whole court, 
that all statutes made against fraud should be 
liberally and beneficially construed to sup- 
press fraud.”’ 

In Edwards vy. Harben,"” it.was said by 
Judge Buller: ‘This has been argued by the 
defendant’s counsel as being a case in which 


10 See 49. 

11 See 50. ; 

12 3 Coke, 80; 1 Smith, L. C. 1. 
132 T. R. 587. 
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the want of possession is only evidence of 
fraud, and that it was not such circumstances 
per se as makes the transaction fraudulent in 
point of law, that is a point which we have 
considered, and all are of the opinion that if 
there be nothing but the absolute conveyance, 
without possession, that, in point of law, is 
fraudulent.”’ 

Apart from this very exceptional case, says 
a learned author, the authorities all are in 
accordance in treating the question of fraus 
vel non is one of fact for the jury, even where 
the vendor remains in possession. 

A great.many of the States have statutes 
upon this subject substantially alike, while in 
others the common law still prevails. 

E. Per se Fraud—Common Law Decisions. 
—1. In Pennsylvania,’ Kentucky and Con- 
necticut,” it was held, without statutory en- 
actments, that the retention was fraud in law, 
where the subject of the sale was capable of 
delivery, and no honest and fair reason could 
be given for the retention of the possession 
by the vendor. 


In Hull v.Sigisworth,'* the facts were found 
to be, that Rev. W. H. H.Murray owned and 
kept the horse upon his farm for three years 
prior to May, 1879; that, in 1877, the de- 
fendant, then in his services, bargained with 
him for the purchase of the horse as soon as 
he could earn the money to pay for it; that 
in May, 1879, Murray sold and delivered the 
horse to him, taking a recipe in full for wages 
earned in payment; that thereafter he con- 
tinued in the service of Murray, keeping the 
horse in his stable, and feeding it from his 
hay and grain as before, paying Murray two- 
dollars and a half per week for the hay and 
grain; that he took exclusive care of it, 
broke it to harness and shod it, claiming to 
own it, and be in possession of it, and that 


14 Benj. on Sales, 543. 

15 Dawes v. Cope, 4 Binn. 258; Young v. McClure, 2 
‘W.&S. 147; Hulbrigs v. Guthrie, 4 Barr. 124; Haak 
v. Linderman, 64 Penn. St. 499; MeBride v. McClel- 
jand, 6 W. & 8.94; McKibbin v, Martin, 64 Penn. 352; 
8 Am. R. 588. 

16 Robbins v. Oldham, 1 Duvall, 28; Cumings v. 
Griggs, 2 Duvall, 87; .Morten v. Ragan, 5 Bush. 334; 
Brummel v. Stockton, 3 Dana, 135. 

17 Elmer v. Welch, 47 Conn. 56; Capron v. Porter, 43 

onn. 383; Lake v. Morris, 30 Conn. 201; Norton v. 
Doolittle, 32 Conn. 405; Crouch v. Cavier, 16 Conn. 
.505; Hatstat v. Blakesduale, 41 Conn. 301; Kirtland v. 
Shaw, 20 Conn. 23; Mead v. Morris, 44 Conn. 487. 

18 48 Conn. 258; 40 Am. R. 167. 








while it was so kept it was attached as the 
property of Murray. It was held that the 
title did not pass as against Murray’s credit- 
ors. . 


In rendering the opinion, the court quoting 
from Norton v. Doolittle,” says: ‘‘The rule 
of law which requires a change of possession, 
is one of policy. Its objects is the preven- 
tion of fraud. The policy which dictates it, 
and the prevention at which it aims, require 
its rigid application to every case where there 
has not been an actual, visibJe, and continued 
change of possession, and in applying the 
rule we must look beyond the good faith, or 
secret, technical feature of the transaction; 
so purchasers must learn and understand 
that if they purchase property, and, without 
legal excuse, permit the possession to remain, 
in fact, or apparently and visibly, the same, 
or if changed for a brief period, to be in 
fact, or apparently and visibly continued as 
before the sale,they hazard its loss by attach- 
ment for the debts of the vendor, as still in 
the view of the world and in the eye of the 
law, as it looks to the rights of the creditors 
and the prevention of fraud, his property. 


In Vermont, it is said that the law is well- 
settled that there must be a substantial and 
visible change of possession to protect prop- 
erty from attachment by the creditors of the 
vendor; but what facts constitute such a 
change of possession, must necessarily de- 
pend upon the circumstances of each case. 
It is always a question of fact, and if there 
is any evidence in the case tending to show 
such change of possession, it should, under 
proper instruction, be submitted to the jury. 
It is only in cases where there is no conflict 
in the evidence, or where admitting all to be 
true which the testimony tends to show, the 
facts would be legally insufficient, that the 
court are justified in withdrawing the sub- 
ject-matter from the consideration of a jury, 
and passing upon it as a matter of law.” 


2. Statutory Enactments.—In California,” 


19 Norton v. Doolittle, 32 Conn. 405. 


20 Rothchild v. Rowe, 44 Vt. 389; Foster v. McGregor 
11 Vt. 595; Jewett v. Guger, 38 Vt. 218; Leavitt v. 
Jones, 54 Vt. 423. 


21 Civil Code, § 3440; Lay v. Neville, 256 Cal. 562; 
Parks v. Barney, 55 Cal. 239; Woods v. Bugbey, 29 
Cal. 446. 
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Missouri,” Delaware,” Nevada,* and IIli- 
nois,” it is enacted by law that every sale not 
accompanied by an immediate delivery, and 
followed by an actual and continued posses- 
sion of the thing sold, shall be conclusive 
evidence of fraud as against the creditors of 
the vendor or subsequent purchaser in good 
faith. But whether the possession” is actual 
and continued as against a creditor, must be 
ordinarily determined by a jury.”* In Mary- 
land it is provided by statute, that unless the 
bill of sale is recorded, it is invalid as to 
third persons.” 

F. Prima Facie Fraudulent.— The large 
majority of the States hold, that whether or 
not a fraud has been committed by the ven- 
dor, is, taking all the circumstances into con- 
sideration, a question for the jury. 

That the mere fact of the vendor retaining 
possession is prima facie fraudulent, and that 
the burden is upon him to show that the 
transaction was fair, honest and free from 
fraud.* 

1. Common Law Decisions.—In Webster 
v. Anderson, the facts were found to be that 
Anderson was at work for Hooper on his 
farm ; that Hooper owed him $100; that An- 
derson requested him to pay him, and it was 
agreed between them that the latter should 
transfer to him twenty hogs, then on his 
place, with others, at the price of $96, and 
that Anderson should receive them at that 
price; that the parties went where the hogs 
were, and those to be taken by Anderson 
were pointed out and specified, and Hooper 
charged Anderson the purchase price on ac- 
count; that it was a part of the arrangement 
that the hogs should remain in the same pas- 
ture as before with the other hogs, and be 
fed and cared for by Anderson with the oth- 
ers until an opportunity should be found for 


22 Wagner’s Sts. 281, § 10; Claflin v. Rosenberg, 42 
Mo. 489; Bishop v. O’Connell, 56 Mo. 158; Wright v. 
McCormick, 67 Mo. 626. 

23 Laws of 1874, p. 356, ch. 65,§ 4; Taylor v. Rich- 
ardson, 4 Houst. 300. 

24 Laws. 1873, § 292; Conway v. Edwards, 6 Nev. 190. 

% Tickner v. McClelland, 84 Ill. 471: Hart v. Wing, 
44 Ill. 141; Allen v. Carr, 85 Ill. 388; Davis v. Ransom, 
18 Lil. 8396; Goodheart v. Johnson, 88 Ill. 58; Greene- 
baum v. Wheeler, 90 III. 296. 

% Herthal v. Myles, 53 Cal. 623. 

7 Rev. Code, 1878, p. 391; Kruezer v. Conway, 45 
Md. 582; Thompson v. B. & O. R. R. 28 Md. 376. 

% Nelson v. Good. s.c. 8S C. Jan. 1884; 18 Cent. L. 
J. 139. 





selling them. It was held that there was a 
sufficient delivery even as to attaching cred- 
itors.” 

The facts in the case are very much sim- 
ilar to Hull v. Sigisworth,® where the conclu- 
sion reached was just the opposite. In 
Packard v. Wood,* it’ was held that the deed 
of a bakehouse and land in a distant place, 
and a bill of sale including all the implements 
in the house and a bread cart standing under 
an open shed upon the land, accompanied by 
a delivery by the vendee to the vendor of a 
lease of the house, land, cart and imple- 
ments, is not sufficient evidence of a delivery 
of the cart as against an attaching creditor 
of the vendor. 

In the same court in Dempsey v. Gardner,” 
it was held that when it had appeared that 
the plaintiff had from time to time advanced: 
sums of money to his mother, equal to or 
greater than the value of the horse, and 
about three months prior to the attachment, 
in consideration of the payment of fifteen 
dollars additional, the mother executed a bill 
of sale of the horse to the plaintiff. The 
horse was kept in the barn of the mother be- 
fore and after the sale. She did not live 
with her son, but he frequently went to see 
her and often saw the horse. It was held 
that the title had not passed as against a 
creditor of the mother. 


In delivering the opinion in this case, C. J. 
Gray, now of the U. S. Supreme Court said, 
‘*But by the law as established in this state 
it was necessary, as against subsequent pur- 
chasers or attaching creditors, that there 
should be a delivery of the property. No 
delivery actual or symbolical, was proved. 
The buyer did no act by way of taking pos- 
session or exercising ownership, and the 
seller did not agree to hold or keep the horse 
for him, there was no evidence of the delivery 
for the consideration of the jury, except such 
as might be implied from the execution and 
delivery of the bill of sale. That was not 
enough. 

A somewhat similar case was Nesbit v. 
Bank of Montreal,* in which it was shown 
































29 42 Mich, 554. 

2 supra 18. 

31 4 Gray, 307. 
$2127 Mass. 381. 
339 Low Can. 193. 
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that the appellant had purchased certain ar- 
ticles from one Maguire, and had caused them 
to weighed and measured and had also paid 
for them. By a memorandum at the foot of 
the bill, it was agreed that the goods were to 
remain in the vendors store until he should 
send a carter for them. Maguire had 
caused the goods to be set apart in his cellar, 
and had given instructions to his clerk to 
deliver them to appellant whenever he should 
send for them. These goods were seized by 
the creditors of Maguire, and it was held 
that there had not been sufficient delivery as 
against them, although the officer had been 
told before he seized the goods that they were 
the appellants. 

In Rhode Island,* Ohio,® and Massachu- 
setts,® it has been held that the retention by 
the vendor is only prima facie evidence of 
fraud. 

2. Prima facie. 
enactment. 

The States of New York,” Indiana,® 
Iowa,” Minnesota,” Wisconsin‘! and Nebras- 
ka,® it is provided by statute that the reten- 
tion by the vendor is only prima /acie evi- 
dence of fraud subject to explanation, &c. 

G. Sometimes the nature of the article sold 
will excuse an immediate change of pos- 
session as a sale of 12,000 bushels of char- 
coal,* in pits in the vendor’s Jand, a kiln of 


Fraudulent by statutory 


% Godell y. Fairbrother, 12 R. I. 283; Sarle v. Ar- 
nold, 7 R. I. 582; Mead v. Gardner, 13 R. I. 257. 

3% Collins v. Myers, 16 .Ohio, 547; Rogers v. Dare, 
Wright, 136; Thorne v. Nat’l Bank, 37 O. St. 254. 

% Ingalls v. Herrick, 108 Mass. 351; Shurtleff v. Wil- 
hand, 19 Pick. 202; Green v. Rowland, 16 Gray, 58; 
Harlow v. Hall, 132 Mass. 232; Thorndike v. Bath, 114 
Mass. 116. 

373 R. S. p. 2328; Hanford v. Archer, 4 Hill, 271; 
Mitchell v. West, 55 N. Y. 107; May v. Walter, 56 N.Y. 
8; Husted v. Ingraham, 75 N. Y. 251; Mumper v. 
Rushmore, 79 N. Y. 19; Blant v. Gabler, 77 N. Y. 461; 
Steele v. Benham, 84 N. Y. 634; Southerd v. Benner, 
72 N. Y. 424. 

% Rev. Stat. 1881, § 4911; New Albany Ins. Co. 
v. Wilcoxsen, 21, 4 Pl. 355; Rose v. Cotter, 76 Ind. 590; 
Kane v. Drake, 27 Ind. 29. 

89 Code, § 1923; Boothly v. Brown, 40 Io. 104; Pro- 
ther v. Parker, 24 Io. 26. 

4 Laws of Minn. 1878, p. 543; Blackmen v. Wheaton, 
18 Minn. 326; Benton v. Snyder, 22 Minn. 247; Camp 
v. Thompson, 25 Minn. 175. 

41 Rev. Sts. of Wis. 1878, p. 655, § 2310; Grant v. 
Lewis, 14 Wis. 186; Osen v. Sherman, 27 Wis. 505; 
Blakesley v. Rossman, 43 Wis. 116. 

42 Sts. of Neb. 1881, p. 287; Uhl v. Robinson, 8 Neb. 
272; Densmore vy. Torner, 1883. 

#8 Tognini v. Kyle, 17 Nev. 209. 





bricks,“ or a large quantity of flour,” or one 
hundred and fifty acres of hay in the field,“ 
or a large quantity of lumber, conspicuously 
marked but left inthe yard of the vendor 
until the weather was favorable for its re- 
moval,” 

In the case of the sale of the furniture of a 
large hotel, when the furniture could not be 
removed without great deterioration and 
expense, and was mainly valuable for the 
purposes of a hotel, and at the place where 
situated, it was held sufficient for the vendee 
to assume the direction and control of the 
property in an open and notorious manner. 

H. A distinction has grown up between 
sales made in payment of an antecedent debt 
and those made on a new consideration, paid, 
or promised. 

First as to sales made upon a new consid- 
eration. 

If the seller be insolvent or in failing cir- 
cumstances, and the purchaser knows, or is 
in possession of information reasonably cal- 
culated to stimulate inquiry, and which, if 
followed up, would lead to the discovery that 
the purpose of the seller is to put his prop- 
erty beyond reach or otherwise to delay, 
hinder, or defraud his creditors, then a pur- 
chaser under these circumstances, though full 
consideration be paid, is invalid as against 
creditors. But if the purchase be made with- 
out such knowledge, and without such infor- 
mation as reasonably to put him on inquiry, 
he acquires a good title, no matter how 
fraudulent the intent of the seller. | There is 
this qualification, however, if the purchaser, 
before full payment, is chargeable with 
knowledge of the fraudulent intent of the 
seller, he is not permitted to make further 
payments to the seller, but must withhold the 
same for the paramount claims of his credi- 
tors.” 

Second. When the sale is in payment of 


4 Woods v. Bugby, 29 Cal. 472; Allen v. Smith, 10 
Mass. 308. 

4 Cartwright v. Phenix, 7 Cal. 287. 

4 Choffin v. Doub, 14 Cal. 384. 

47 Haynes v. Hunsicker, 26 Pa. 58; Chase v. Ralston, 
30 Pa. 539. 

48 McKibben v. Martin, 64 Pa. 352; 3 Am. R. 588; 
a very important case with an exhaustive opinion by 
Judge Sharswood. 

49 Hall v. Heydon, 41 Ala. 242; Green v. Tanner, 8 
Mete. 411; Crawford v. Kirksey, 55 Ala. 282; 28 Am 
R. 704. 
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antecedent debts, if there be no secret trust’ 
or benefit or reservation, reserved to the 
grantor, an actual sale made by such debtor, 
at a fair and reasonable price, will be upheld, 
although it be known to both contracting 
parties that such sale will leave the debtor 
unable to pay his other debts. To hold 
otherwise, would be to declare that the vigi- 
lant creditor, who stipulates for security of 
his claim against a failing debtor loses his 
claim by attempting to save it. But the cred- 
itor must not go beyond the permissible pur- 
pose of securing his own demand. Ifhe go 
beyond this, and secure a _ benefit to the 
debtor, he will thereby violate both the letter 
and the spirit of the law and the sale will be 
set aside for fraud.” 

What the law is in each state can only be 
determined by an examination of its own 
statutes and supreme court decisions. 

5. The following was very highly commen- 
ded by the Supreme Court of Texas as a 
proper charge to the jury. As between the 
parties delivery of possession is not essential 
to the completion of a sale of chattels, unless 
made so by the terms of the bargain; but as 
against an attaching creditor, such delivery 
of possession, actual or constructive, is es- 
sential to the completeness of such sale. 

The change of possession, like other parts 
of the transaction, must be the will of both 
parties and with the design of rendering the 
sale complete. If anything remains to be 
done by the vendor which is material or im- 
portant before the vendee can identify or 
possess the thing sold, or before it becomes 
deliverable, the sale is executory and incom- 
plete, and the property does not pass abso- 
lutely to the vendee.’’®! 

Wo. M. Rocket, 

Springfield, Ohio. 


+ Johnson v. Thweatt, 18 Ala.J741; King v. Kenan, 
38 Ala. 63; Holbird v. Anderson, 5 T. R. 23; Burrill 
on Assignments, 3 ed. § 13; Croanhaven v. Hart,21 Pa. 
St. 495; Pearson v. Rockhill, 4 B. Monr. 296; U. S. 
Bank vy. Huth, 4 B. Monr. 423; McMenomy v. Murray, 
3 Johns. Ch. 435. 

51 Morgan v. Taylor, 32 Tex. 363. For additional au- 
thorities bearing on the same subject, see 2 Kent. 515; 
Ryan v. Young, 17 Cent. L. J. 499; Nelson v. Gaul, 8. 
C. So. Car. 1884; Harlow v. Hal}, 132 Mass. 116; 
Laughten v. Harden, 68 Me. 208; Claflin v. Mess, 30 N. 
J. 211, 358, 5380; 1 Chit. on Cont. (11th ed.) 571, 572; 
Pregnall v. Miller, 53 Am. R. 684. 
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CRIMINAL LAW—LARCENY — EMBEZZLE- 
MENT — CONSTITUTIONAL LAW — NA- 
TIONAL BANKS. 





PEOPLE V. FONDA. 





Supreme Court of Michigan, July 15, 1886. 


1. Congress alone has jurisdiction of the affairs of 
National Banks, and the power to punish offenses aris- 
ing under the National Banking Law is reserved by 
that law to the Federal courts. 


2. State courts have no power, either under State 
statutes, or at common law, to punish embezzlements 
committed by the officers of National Banks. 


The complaint against the respondent in this 
case is criminal, and was made by Charles W. 
Cond, President of the Farmers’ National Bank 
of Constantine, in behalf of the bank, for the 
larceny and embezzlement of its funds, while the 
respondent was engaged in its employment as 
clerk or servant. The Farmers’ National Bank of 
Constantine, at the time the alleged crime was 
committed, was ‘‘an incorporated banking institu- 
tion, organized and existing under the laws of the 
United States, providing for the creation of Na- 
tional Banking Associations.” 

The information against the respondent contains 
nine counts, upon two of which, the third and 
fourth, he was tried and convicted of the offense 
stated therein, in the St. Joseph Circuit Court at 
the last October term, and was, upon such con- 
viction, sentenced to imprisonment at Jackson for 
the period of three years and six month:. 

The case is now before us for review on error. 

The counts upon which the conviction was had 
will be found in the margin. 

The statute under which the conviction was had 
at the circuit, read as follows: 

“If any officer, agent, clerk or servant of any 
incorporated company, or of any city, township, 
incorporated town or village, school district, or 
other public or municipal corporation, or 
if any clerk, agent or servant of any pri- 
vate persons, or of a co-partnership, ex- 
cept apprentices and other persons under 
the age of sixteen years, shall embezzle or 
fraudulently dispuse of, or convert to his own use, 
or shall take or secrete with intent to embezzle 
and convert to his own use, without the - consent 
of his employer or master, any money or other 
property of another, which shall have come to his 
possession, or shall be under his charge by virtue 
of such office or employment, he shall be deemed 
by so doing to have committed the crime of lar- 
ceny.’’ How. Stat. § 9151. 

This statute was passed by the legislature prior 
to the national banking system,and could not have 
therefore special reference to the national legisla- 
tion creating that system, however clearly the 
crime of the respondent may be described in the 
statute. Rev. Stat. 1838, p. 360, § 27; Rev. Stat. 
1846, p. 666, § 29. 
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At the time the alleged act of embezzlement was 
committed, the respondent was in the bank and 
in its service as clerk. 

The question raised in this case is, the Federal 
government having declared the act charged 
against the respondent a criminal offense, and 
provided for the apprehension, trial and convic- 
tion of the offender under its laws. had the State 
court any jurisdiction, concurrent or otherwise, 
to deal with the respondent under the State stat- 
ute making the same act criminal and providing 
for its punishment? 

The learned counsel for the respondent claim 
that the jurisdiction of the Federal Court in the 
case is complete and exclusive. 

That the offense charged in the information is 
for the violation of a Federal law, and that the 
punishment therefor has been fixed and estab- 
lished and the whole subject has been covered by 
the legislation of Congress. 

The Constitution of the United States provides 
as follows: ‘This Constitution and the laws of 
the United States which shall be made in pursu- 
ance thereof, and all the treaties made or which 
shall be made under the authority of the United 
States shall be the supreme law of. theland; and 
the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State 
to the contrary notwithstanding.’’ Const. U. S. 
Art. VI. 

The statute passed by Congress punishing the 
offence charged in the information is as follows: 

‘‘Every president director, cashier, teller, clerk 
or agent of any association, who embezzles, ab- 
stracts or wilfully misapplies any of the moneys, 
funds or credits of the association, or who, with- 
out authority from the directors, issues or puts in 
circulation any of the notes of the association, or 
who, without such authority, issues or puts forth 
any certificate of deposit, draws any order or bill 
of exchange, makes any acceptance, signs any 
note, bond, draft, bill of exchange, mortgage, 
judgment or decree; or who makes any false entry 
in any book, report or statement of the associa- 
tion, with intent in either case, to injure or de- 
fraud, the association or any other company, body 
politic or corporate, or any individual person, or 
to deceive any officer of the association, or any 
agent appointed to examine the affairs of any 
such association; and every person, who with like 
intent, aids or abets any officer, clerk or agent in 
any violation of this section, shall be deemed 
guilty of a misdemeanor, and shall be imprisoned 
not less than five years nor more than ten.”’ 

An examination ofthis statute, I think must 
convince any one that, the offense described in 
this information is clearly defined therein, and 
falls within the scope of the act and within the 
jurisdiction of the Federal Court, and if that juris- 
diction if exclusive in the case, but little remains 
to be said. If it is, the conviction cannot be sus- 
tained. Is the jurisdiction concurrent with that of 
the State is the only remaining question. 





“Section 711 of chapter twelve of the Revised 
Statutes of the United States provides that, ‘‘jur- 
isdiction vested in the courts of the United States 
in the cases and proceedings hereinafter men- 
tioned, shall be exclusive of the Courts of the 
several States. First, of all crimes and offences 
cognizable under the authority of the United 
States.”’ 

The other clauses of the section need not be 
here given, as none of them relate to criminal 
jurisdiction. 

Congress by law created the National Banking 
system and provided for their internal workings 
and prescribed a punishment for the offence 
charged against the respondent, Rev. Sate. U.S. 
Title 62. 

It seems tome clearly the case is one falling 
within the paragraph of section 711 above quoted, 
and that by the federal law itself the juris- 
diction of the State is expressly excluded. 

Chancellor Kent in his Commentaries in con- 
cluding his discussion of the matter says: ‘In 
judicial matters 'he concurrent jurisdiction of the 
State tribunals depends altogether upon the pleas- 
ure of Congress and may be revoked or extin- 
guished whenever they think proper, in every case 
in which the subject matter may be made cogniz- 
able in Federal courts; and that without an ex- 
press provision to the contrary, the State courts 
will retaina concurrent, jurisdiction, in all cases. 
where they had jurisdiction originally over the 
subject matter.”’ 

First Kent, Com.p. 400, and there are other au- 
thorities to the same effect, Delafield v. State of 
Illinois 2, Hill 159; Houston v. Moore, 5 Wheat. 
22; Harlin v. the People, 1 Doug. Mich., 207; 
Snoddy v. Howard, 51 Ind. 411; Hendrick’s Case 
5 Leigh 713; Hill’s case 97 Mass. 570. 

It is also held that in cases to which the juris- 
diction of the State courts might extend, in the 
absence of any action by Congress, where Congress 
does assume jurisdiction, its control then becomes 
paramount and exclusive. 

The Moses Taylor 4 Wallace 411; Ex-parte 
Bridges, 2 Woods Rep. 418; Ex-parte Houghton 7 
Fed. Rep. 657; Brown v. U.S. 14 Am. Law Reg. 
566; Sturges v. Crowninshield, 4 Wheat. 539; 
Prigg v. Commonwealth, 16 Pet. 539; Martin v. 
Hunter 1 Wheat. 304; Houston v. Moore, 5 Wheat 
1; State v. Pike, 15 N. H. 83; State v. Adams; 4 
Blackford 146; Com. v. Fuller, 8 Met. 313; Com. 
v. Tenney 97 Mass. 50. Commonwealth v. Felton, 
101 Mass. 204; The People v. Kelly, 38 Cal. 145; 
3 Story Com. on Const. 623. 

Commonwealth v. Felton states the conclusion 
of the matter in that case in language quite ap- 
plicable to the present. The respondent was 
charged in that éase, with being an accessory to 
an embezzlement by officer of a National Bank. 
In delivering the opinion of the court, Mr. Justice 
Ames said, ‘The difficulty in the way of holding 
the defendant upon the present indictment is, 
thatthe Act of Congress has taken the crime of 
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the principal out of our jurisdiction and our 
courts cannot deal with him upon that charge.” 

As the case comes to us upon this record, I do 
not think the judgment should be allowed to 
stand. The Circuit Court was without jurisdic- 
tion. The judgment must be reversed and the 
prisoner discharged. 

R. T. Sherwood, James V. Campbell, J. W. 
Champlin. 


NoTE.—An examination of a good many cases bear- 
ing on the subject of the concurrent jurisdiction of the 
State courts over matters which have been legislated 
upon by Congress, shows that the decisions on the 
subject are not altogether harmonious and that it 
would be almost impossible, from the decisions alone, 
to draw a clear line between the exclusive jurisdiction 
of the federal courts and the concurrent jurisdiction 
of the State courts, over questions upon which there 
has been federal legislation. In a Pennsylvania case,! 
it was held that embezzlement froma National bank 
isnot punishable by a State court of Pennsylvania. 
In Connecticut it was held, that where an act of Con- 
gress creating a corporation provides a punishment to 
be inflicted upon any officer of the corporation who 
embezzles its property, it is not competent for the 
State legislature to make the same act an offense 
against the laws of the State. But when an act of Con- 
gress creates a corporation within a State, and author- 
izes itin general terms to pursue the business of 
banking, it is competent for a State legislature to pro- 
tect the bank, and those who deal withit, in that 
business, by suitable penal enactments. Such an en- 
actment is not predicated on, and has no relation to 
any law of Congress r offense created thereby. There- 
fore when the act of Congress authorizing the estab- 
lishment of National banks, provided a punishment to 
be inflicted upon the officers of the bank who should 
embezzle its property, but made no provision for such 
punisbmentin case of the embezzlement or theft of 
the property of its customers, and a teller of the bank 
purloined a package of bonds, specially deposited in 
the vault of the bank by one ofits customers, it was 
held that, the act was within the purview of the sta- 
tute of the State punishing officers of banks for.em- 
bezzling the property of third persons deposited 
therein, and within the jurisdicsion of our courts.2 

A State court has no jurisdiction of criminal offenses 
against the United States, nor can such jurisdiction be 
conferred upon them by an act of Congress.° The of- 
fense of fraudulent conversion by an officer of a Na- 
tional bank of property of individuals deposited in 
such bank is not punishable under any existing law of 
the United States and the courts of the commonwealth 
have jurisdiction thereof.4 The act of the State of 
Pennsylvania that the officers and privates of the 
Militia of the State, neglecting or refusing to serve 
when called into actual service by the President of the 
United States, shall be liable to the penalties defined 
in the act of Congress of February 28th 1795, and also 
providing for the trial of such delinquents by a State 
Court martial is not repugnant to the constitution and 
laws of the United States.5 

The statute of the United States areas much the 
Jaw of the land in any State as are those of the State, 


1 Ketner v. Commonwealth, 92 Pa. 372. 
2 State v. Fuller, 34 Conn. 289. 

8U.8. v. Lathrop, 17 Johns. 4. 

4 Commonwealth v. Tenney, 97 Mass. 50. 
5 Housten v. Moore, 5 Wheat. 1. 





and although exclusive jurisdiction for their enforce- 
ment may be given to the Federal courts, yet when it 
is not given, either expressly or by necessary implica- 
tions, the State courts, having competent jurisdiction 
in other respects, may be resorted to.6 In the Cornell 
case it was held that the right of exclusive legislation 
carries with it the right of exclusive jurisdiction.7 

A state has the same undeniable and unlimited jur- 
isdiction over all persons and things within its terri- 
torial limits, as any foreign nation, when that jurisdic- 
tion is not surrendered or restrained by the constitu- 
tion of the United States. The statutes of the several 
States regulating the subject of pilotage, are in view 
of the numerous acts of Congress recognizing and 
adopting them to be regarded as constitutionally 
made, until Congress by its own acts supersedes them.® 

The power vested in Congress by the Federal con- 
stitution, “to provide for the punishment of counter- 
feiting the current coin of the United States” may be 
exercised by the several States concurrently with 
Congress.!0 The jurisdiction of the Federal courts is 
not exclusive of the jurisdiction of the State courts, 
over offenses against State laws, making it punishable 
to counterfeit such coin." An indictment lies, under 
the statute of the State for counterfeiting the current 
coin of the United States.!2 The Courts of Indiana 
have jurisdiction of the offense of retaining in poss- 
ession,apparatus made use of in counterfeiting gold or 
silver coin of the United States current in this state.13 
A teller of a National bank may be convicted in a State 
court upon an indictment charging him with fraudu- 
lently making false entries, reports, and statements of 
the bank with intent to injure and defraud said 
bank.4 

Although the offender be indictable in the courts of 
the United States for an offense against the laws of the 
United States, he is also indictable in the courts of 
Virginia for the offense against the laws of the State.5 
Itis no objection toan indictment for an offense 
against a statute of a State, that the defendant is liable 
to punishment, forthe same act, under a law of the 
United States.16 The jurisdiction of the State courts 
extends to the case of a forgery of powers of attorney 
to receive warrants for lands granted by acts of 
Congress for military services.17 

The courts of Massachusetts have jurisdiction of an 
action by an informer against a collector of customs to 
recover a share of a penalty or forfeiture recovered by 
the latter for smuggling.!18 The courts of Maryland 
have jurisdiction in cases instituted to recover double 
the amount of interest unlawfully taken by a National 
bank.!8 The court of Common Pleas of Pennsylvania 
has jurisdiction of returns arising under the act of 
Congress imposing new duties on licenses to distillers 
of spirituous liquors.2 Trover may be maintained in 
the courts of New York against a postmaster for im- 
properly detaining a newspaper, although such deten- 


6 Claflin v. Houseman, 93 U, 8S. 180. 

7U. 8. v. Cornell,£2 Mason, 91. 

8 City of New York v. Miln, 11 Pet. 102. 

9 Ex parte McNeil, 13 Wall. 240. 

10 Harlan v.{People, 1 Doug. (Mich.) 207. 

ll Id. 

12 Chess v. State, 1 Blackf. 198. 

13 Snoddy v.{Howard, 51 Ind. 411. 

14 Luberg v. Commonwealth, 94 Pa. St. 85. 

15 Hendricks v. Commonwealth, 5 Leigh, 707. 
16 State v. Moone, 6 Ind. 436. 

17 Commonwealth v. Shaeffer, 4 Dal. 23. a 
18*Lapham v. Almy, 13 Allen, 301. 

19 Ordway v. Central Nat. Bank, 47 Md. 217. 
20 Buckwalter v. U. §., 11 8. & R. 198. 
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tion is under color of the laws of the United States 
and the regulations of the post-office department.?! 

In order tosettle in my own mind, at least, the 
question of the extent of the concurrent jurisdiction 
of the State courts, I have gone directly to the consti- 
tution of the United States and made an exhaustive, 
logical analysis of Art. X.of the Amendments. This 
article is known usually, as the “States Rights” article. 
It reads as follows: 

“The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reseryed to the States respectively, or to the peo- 
ple.” 

It follows from this article that there are three de- 
positories of power, viz: the United States, the States 
and the people. There are eight classes of powers, 
viz: 

1 Powers delegated to the United States. 

2 Powers not delegated to the United States. 

8 Powers prohibited to the States. 

4 Powers not prohibited to the States. 

5 Powers reserved to the States. 

6 Powers not reserved to the States. 

7 Powers reserved to the people. 

8 Powers not reserved to the people. 

With regard to the extent of these several classes of 
powers, the article in question gives us the following 
rules: 

1 The powers delegated tothe United States are, 
either prohibited to the States and not reserved to the 
States and not reserved to the people (i. e. exclusive) ; 
orthey are not prohibited tothe States butare re- 
served to the States and not reserved to the people 
(i. e. concurrent). 

2 The powers not delegated to the United States are, 
either reserved to the States, or they are prohibited to 
the States and reserved to the people. 

8 The powers prohibited to the States are, either 
delegated to the United States and not reserved to the 
people; or they are not delegated to the United States 
and are reserved to the people. 

4 The powers not prohibited to the States are, either 
delegated tothe United States and reserved to the 
States (i. e. concurrent): or they are not delegated to 
the United States but are reserved to the States. 

5 The powers reserved to the States are, either dele- 
gated tothe United States (i.e. concurrent): or they 
are not delegated to the United States and not reserved 
te the people (i. ¢. exclusive). 

6 The powers not reserved tothe States are, either 
delegated to the United States and prohibited to the 
States; or they are not delegated to the United States 
but are prohibited to the States and reserved to the 
people. 

7 The powers reserved to the people are not delega- 
ted to the United States and are prohibited to the 
States. 

8 The powers not reserved to the people are, 
either delegated tothe United Statesand prohibited 
tothe <-ates;or they are. delegated to the United 
States and reserved to the States; or they are not del- 
egated to the United States and not prohibited to the 
States but are reserved to the States. 

It follows necessarily from these rules that the 
powers reserved to the States are always concurrent 
with the powers delegated to the United States, unless 
the powers are prohibited to the States or are reserved 
to the people; and,consequently,Congress cannot eith- 
er exercise or confer exclusive powers unless the con- 
stitution of the United States prohibits the States from 
a concurrent exercise of the same powers; and any at- 


21 Teall v. Felton, 1 Comst. 537. 





tempt on the part of Congress to deprive a State of 
any of its reserved powers is unconstitutional and void. 
Thereis no provision, either direct or implied, in the 
constitution of the United States which prohibits a 
State from exercising legislative or judicial power over 
the subject of offenses against National banks, and 
consequently it comes under the reserved powers of 
the States. ‘‘A different rule obtains in interpreting 
the powers in the constitutions of the United States 
and the States. In ‘ascertaining the powers of the 
former, we examine to see what powers are expressly 
granted or are necessarily implied for their exercise. 
In the latter we only examine to see what are denied 
by the Federal and State constitutions; and my view 
of the law-making power of these State governments 
is, that they can do any act not prohibited by the con- 
stitution; and without and beyond these limitations 
and restrictions, they are as absolute, omnipotent, and 
uncontrollabe as Parliament.’”22 The powers pro- 
ceed not from the people of America, but from the 
people of the several States, and remain what they 
were before the adoption of the constitution, except so 
faras they may be abridged by that instrument. 
The State legislature retains all the powers of legisla- 
tion delegated to it by the State constitution, which are 
not expressly taken away bythe constitution of the 
United States. TuHos. D. HAWLEY. 
East Tawas, Mich. 


22 Mason v. Waite, 4 Scam. 134. 

23 Sturges v. Crowninshield, 4 Wheat. 122. 

24 Calder v. Bull, 3 Dall. 386; 2 Root, 350; Common- 
wealth v. Kimball, 41 Mass. 359; People v. Naglee, 1 Cal. 
231. 





RESULTING TRUST—EQUITABLE TITLE— 
VENDOR AND VENDEE— “STRANGERS” 
—BROTHER AND SISTER—STATUTE OF 
FRAUDS. 





HARRIS v. MCINTYRE AND OTHERS.* 


Supreme Court of Illinois, October 5, 1886. 


1. Vendor and Vendee—Equitable Title—Possession 
—wNotice.—W here a sister who has paid'the larger part 
of the purchase money of a farm, the title without 
her knowledge or consent being taken in the name of 
her brother, who paid the balance,acts as housekeeper 
only, and the brother manages the farm, and is com- 
monly known ‘as the owner, such possession of the 
sister will not put one advancing money to the brother 
on a deed of trust on the farm, without actual knowl- 


edge of the sister’s rights, upon constructive notice as 


to her equitable lien. 


2. Trust—Resulting — “ Strangers’? — Brother and 
Sister.—A brother and sister are ‘‘strangers,’’ within 
the rule of resulting trusts. 


3. - Trust in Fractional Interest—Statute of 
Frauds.—Where part of the money forthe purchase 
of Jand is supplied by one person, and the title to the 
land when purchased is taken in his own name by 
another, who has supplied the remainder, equity will 
declare a proportionate resulting trust in favor of the 
first, and the fact that the agreement for the joint pur- 
chase was not in writing will not bring the case within 
the statute of frauds. 





*S. c., 8 North Eastern Reporter, 182. 
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4. Equity—Limitations—Inequitable Bar.—Where 
no statute of limitations applies, the time in whicha 
party will be barred from relief in a court of equity 
necessarily depends upon the circumstances of each 
case; and, where an excuse for delay is given which 
renders it inequitable that the bar should be interpos- 
ed, no lapse of time, however great, will bar a recov- 
ery. 


Appeal from Carroll county. 

M. Y. Johnson and Geo. L. Hoffman, for appel- 
lant, Harris. 

A resulting trust*arises by implication of law, 
and does not depend on any agreement between 
the parties; and hence is not affected by the stat- 
ute of frauds. Mahoney v. Mahoney, 65 III. 406; 
Wilson v. Byers, 77 lll. 76; Smith v. Smith, 85 
Ill. 189; Loften v. Witboard, 92 Il. 461; Roberts 
v. Opp, 56 Ill. 34; Boyd v. McLean, 1 Johns. Ch. 
582; Story, Eq. Jur. § 1201. 

The grantee, with notice, of a trustee undera 
resulting trust, stands in his shoes, and is a trustee 
for the owner who paid the money. West v. Fitz, 
109 Til. 425. 

The law. presumes that a prudent man, before 
purchasing, will, if the land is occupied, make 
necessary inquiry to ascertain by whom and by 
what right he is there. Truesdale v. Ford, 37 Il. 
214; Clevinger v. Ross, 109 Ill. 349; Rupert v. 
Mark, 15 Ill. 540; Brooks v. Brown, 18 Ill. 542; 
Lyman v. Russell, 45 Ill. 281; Hubbard v. Kiddo, 
87 Il. 578; Story, Eq. Jur. § 400. 

James Shaw, for appellees,McIntyre and others. 

Parol evidence to establish resulting trusts is re- 
ceived with great caution. Perry, Trusts, 110, 
note, §§ 137-139; Lantry v. Lantry, 51 Il. 458; 
Mahoney v. Mahoney, 65 Ill. 406; Enos v. Hunter, 
4 Gilman, 218, 219; Maple v. Nelson, 31 Iowa, 322. 

If the transaction can be called a loan, no re- 
sulting trust arises. Perry, Trusts, 106, note; 
Steele v. Clark, 77 Ill. 474; Doyle v. Murphy, 22 
Ill. 502; White v. Carpenter, 2 Paige, Ch. 238,239. 

If the statute of frauds is set up as against ex- 
press trusts resting in parol, its effect is inexora- 
ble on express trusts not in writing. McDonald 
v. Stow, 109 Ill. 44; Perry, Trusts, §§ 126-135; 
Hovey v. Holcomb, 11 Ill. 660; Greene v. Cook, 29 
Ill. 193; Kane Co. v. Herrington, 50 Ill. 237; Car- 
penter v. Davis, 72 Ill. 17; Holmes v. Holmes, 44 
Til. 169: Sheldon v. Harding, Id. 69, 

Parties must act with promptness, or show good 
and legal cause for long delays. Perry, Trusts, §§ 
141, 870; Hall v. Fullerton, 69 Ill. 448; Carpenter 
v. Carpenter, 70 Ill. 457; Williams v. Rhodes, 81 
Ill. 571; Castner v. Walrod, 83 Ill. 171; McDon- 
ald v. Stow, 109 Ill. 44; Breit v. Yeaton, 101 Il. 
244; 2 Story, Eq. Jur. § 1520. 

Where possession is relied on as notice to pur- 
chasers of land of equitable claims not of record, 
it must be so open and notorious as to indicate to 
neighbors, who has the control and management. 
Hubbard v. Kiddo, 87 Il. 580; Truesdale v. Ford, 
37 Ill. 214; Strong v. Shea, 83 Ill. 578; Smith v. 
Jackson’s Heirs, 76 Ill. 254. 





SHOPE, J., delivered the opinion of the court: 

It is not alleged in the bill that appellees Ash- 
way and Marks, or either of them, had actual no- 
tice of the equitable rights of appellant set up in 
her bill; and unless she had such possession of the 
land in question as would put them upon inquiry 
as to her rights therein, it is not contended that 
they had any notice whatever. 

We have carefully considered the evidence pre- 
served in the record, and find the facts proved to 
be these: In February, A. D. 1869, appellant, be- 
ing a widow with two children, and having $1,600 
in money, joined with her brother, Neil McIntyre, 
in the purchase of 152.84 acres of land known as 
the ‘‘Bellows Farm,’’ for the purpose, as she 
claimed, of making it a home for herself and chil- 
dren, and the said Neil, who was a bachelor; that 
the land cost $2,100, she contributing $1,600, and 
said Neil $500, of the purchase money; that it 
was understood they should own said land as ten- 
ants in common, but said Neil, without the knowl- 
edge or consent of appellant, took the title to 
himself individually; that the deed was so taken 
February 6, 1869, and soon after recorded on the 
land records of Carroll county; that immediately 
after the acquisition of said land, appellant and 
her family and said Neil moved into the house on 
the premises, and from that time until the summer 
of 1881 continued to occupy it, all together, as 
one family, appellant being the housekeeper, and 
said Neil having contro] and management of the 
farm. It does not appear that she assumed or ex- 
ercised any control or management of the prem- 
ises or crops grown; or was in any way known, 
except as housekeeper for her brother. Neil.was 
the owner of record, in possession, and in the ac- 
tual control] and management of the premises; 
disposed of the crops, and assumed to be the ex- 
clusive owner at the time of the loan by Mark of 
the money secured by the trust deed to Ashway. 
The premises were about to be sold upon a trust 
deed upon the whole land executed by said Neil 
to one Becker to secure a loan from Gillispie, and 
said Neil applied to Ashway for a loan upon the 
land to pay off such prior encumbrance. This 
being refused, an arrangement was subsequently 
made by which the said Neil agreed to and did 
convey the land to his brother, Daniel McIntyre, 
and the loan was made by Ashway to him of the 
money of Mrs. Mark, and the trust deed to Ash- 
way, as trustee, taken to secure the same. This 
was on the 26th day of March, 1879. It appears, 
therefore, that there was nothing but the bare fact 
that appellant resided with her children upon the 
premises, ostensibly as the housekeeper of her 
brother Neil, to put them or anyone upon inquiry. 
This condition had continued from the spring of 
A. D. 1869, when they went into possession. That 
the loan by appellee Ashway for Mrs. Mark was 
made in perfect good faith, and without any actual 
notice of any claim of appellant to the land in 
controversy, is abundantly shown by the evidence. 

If appellant was, at the time of taking the trus. 
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deed by Ashway, in open and visible possession of 
the land, the law would charge appellees Ashway 
and Marks with notice of her equitable interest. 
Or, if the circumstances were such that an ordi- 
narily prudent and cautious man would have in- 
quired as to her claim upon the land, they will be 
held to have been bound to make inquiry, and be 
chargeable with such notice as diligent inquiry 
would disclose. Persons acquiring title to or 
liens upon land cannot sbut their eyes willfully or 
negligently, where proper observation would lead 
to knowledge of the rights of others, and then be 
heard to insist they had no notice of that which, 
by the exercise of ordinary care and prudence, 
would have been apparent to them. ‘The posses- 
sion, however, which will protect the holder of an 
equitable title, must be such as to put purchasers 
upon inquiry which, if followed, would lead to 
notice of such equity. 


It will be unnecessary to review here the numer- 
ous adjudications upon this subject. It will be 
found that at last each case must be determined 
by the circumstances of that particular case. The 
chancellor was called upon to say whether the 
possession of appellant was such as should, under 
the rule, have put the appellees upon inquiry, and 
he determined it inthe negative, and with that 
finding we are not dissatisfied. Appellant had 
permitted, for over ten years, the title to remain of 
record in her brother. Other mortgages or trust 
deeds, securing substantially an amount equal to 
one-half the value of the land, had been executed 
by the apparent owner, and forsome years re- 
mained of record, unchallenged by her. She had 
permitted Neil McIntyre, who was invested with 
the legal title, to exercise, so far as the public 
could see, exclusive control and management of 
the farm and its products, without objection by 
her, or the assertion of any right on her own be- 
half. While she, to all appearances, was simply 
the housekeeper for her brother, and, so far as 
shown by the proof, apparently to the world oc- 
cupied the premises in no other capacity, we are 
of opinion that, under these circumstances, apel- 
lee Ashway was warranted in relying upon the 
record and the combined declaration of Neil and 
Daniel McIntyre as to the state of the title, and 
that there was no such condition of affairs appar- 
ent as, in the exercise of common prudence, would 
suggest that inquiry would disclose any equitable 
title in appellant to this land. 

As tothe appellee, Daniel McIntyre, we are of 
opinion that the decree should be reversed in part. 
It is true that the evidence is conflicting; but, af- 
ter careful consideration of it, we are satisfied that 
the decided weight of the evidence sustains the 
allegations of appellant's bill of complaint. 

It will serve no good end to go into an extended 
discussion of the evidence, but it will be sufficient 
to say that appellant and Neil McIntyre both tes- 
tify to the principal! fact that $1,600 of appellant’s 
money went into the purchase, and that the prem- 
ises first bought were intended for a home for 





herself and family; and they are corroborated by 
Bankin, whose advice appellant sought in refer- 
ence to the investment, and by others; while the 
evidence in contradiction consists, in the main, of 
declarations of appellant, testified to after a con- 
siderable lapse of time, and many of them, when 
when considered in the ligh] of the surrounding 
circumstances, really not necessarily inconsistent 
with the theory of appellant’s case. She is rep- 
resented as at various times calling the farm Neil’s 
farm; on several occasions saying that she had 
loaned her brother Neil her money; that she bad 
trusted her brother, and had nothing to show for 
it, and like expressions. Five witnesses thus tes- 
tify to conversations of appellant at various times 
from about the time of the purchase up to within 
a few years of the litigation. Some of them say 
she “‘claimed”’ to have loaned her money to said 
Neil, without giving her language, and all testi- 
fying to loose conversations, occurring several 
years before giving their testimony, relating to 
subjects in which they had no personal interest, 
and very few of them pretend to give the particu- 
lar phraseology, or to reproduce the exa:t con- 
versation in which the language was employed. 
In many of the declarations testified to, the change 
of a word, or the form of expression, would ren- 
der it consistent with the theory of appellant’s 
claim to the land. Of the same character is the 
evidence introduced by appellant of declarations 
of appellee, Daniel McIntyre, alleged to have 
been made at various times prior to this litigation 
some of which will be further considered hereaf- 
ter. This testimony must be received with great 
caution, and, of itself, would not be sufficient to 
entitle appellant to recover; but much of it is 
strongly corroborative of the testimony of appel- 
lant and Neil McIntyre, both go to the main fact, 
and as to Daniel’s knowledge of the equitable in- 
terest of appellant in the land. 

We are satisfied from the evidence that, Daniel 
McIntyre must have known of the equitable rights 
of appellant, and of the purpose and object of the 
purchase, and the character of her occupancy. 
Appellant testifies that before the purchase, Dan- 
iel McIntyre, who was also her brother, wanted to 
know what she was going to do with her money, 
and that she then told him, she and her brother 
Neil contemplated purchasing the Bellows farm 
for a home, and he approved cf it. Afterwards, 
when ill, she was worrying about her children, 
and again her interest in the land was the subject 
of conversation between them. Neil McIntyre 
testifies to a full understanding on the part of 
Daniel of Mrs. Harris’ relations to this farm, both 
before and after the purchase. Shortly after the 
purchase, in the summer of 1869, Robinson, as- 
sessor of taxes, finding the title in Neil’s name, 
told Daniel about it, and told him that, as he was 
appellant’s elder brother, he ought to advise her 
what to do, as her money might be lost if Neil 
should die; to which Daniel replied, in substance, 
‘‘He guessed they could attend to their own busi- 
ness, if other people let them alone.” Another 
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witness testified that Daniel said he knew Mrs. 
Harris (appellant) had money invested in the 
place; another that he said, in speaking of the 
farm, ‘It is a place Neil and my sister bought— 
she put in some $1,500 or $1,600;°’ another that he 
said, in speaking of a controversy over a log- 
chain, if Neil had his debts paid, and Annie (ap- 
pellant) had her money out of the farm, Neil 
wouldn't have money enough left to buy a log- 
ehbain; another, that Daniel said to him that ‘‘the 
Bellows farm belonged to his sister, Annie;’’ and 
another that he asked Daniel how he was going to 
get possession of the farm, and said to him, ‘**You 
know Mrs. Harris’ money is in there,’ to which 
Daniel replied he knew her money was in the 
land, but she had nothing to show for it; and 
other witnesses testify to similar statements and 
declarations, made at various times between the 
purchase in 1869, and the filing of appellant’s bill. 

It is just to say that Daniel McIntyre denies 
having made these statements, and all knowledge 
of appellant’s having any interest, legal or equi- 
table, in the land; but insists that whatever mon- 
ey Neil received of appellant was asa loan. We 
think, however, that the testimony, when all con- 
sidered, clearly preponderates in appellant’s fa- 
vor. Nor can the fact that said Neil McIntyre 
mortgaged the premises to Bemis and Gillispie 
militate against this view. It is doubtful if appel- 
lant knew of them prior to the conveyance of the 
land to her brother Daniel. There is abundant 
evidence to establish that she knew nothing of 
any advances by Daniel to Neil on account of this 
land. Both of the brothers seem to have sedu- 
lously kept that knowledge from -her. Neil 
swears positively that he purposely kept her in 
ignorance of his acts, and Daniel nowhere testi- 
fies to having told her of his advances, or of any 
interest he claimed in the land. The witness 
Kelly swears that three years before giving his 
testimony Daniel told him that appellant did not 
know Neil borrowed money on the land, and he 
(Daniel) did not believe she knew it then. After 
Neil had deeded the land to Daniel, and at a time 
when Daniel received $500 as damages for a right 
of way through the land, he said to the witness 
William Fulton: ‘‘Suppose I should meet Annie, 
what would I say to her?’’? Witness replied, ‘*Tell 
her the truth,’’ and Daniel replied, ‘‘I can’t meet 
her.”? She testifies that she had no knowledge 
whatever of any advances by Daniel, or of any 
mortgages on the land, or of the conveyance to 
Daniel, until in 1881. 

As between appellant and said Neil the execu- 
tion of these mortgases, to which she in no way 
consented, could not defeat her equitable title; 
and Daniel having, as we have found, notice of 
her rights at the time he took his deed, stands in 
no better position. It is, however, insisted that 
the bill proceeds upon an express trust created by 
agreement; that asit is alleged in the bill of com- 
plaint that it was expressly agreed and under- 
stood that appellant and said Neil should purchase 





the land, and hold it as tenants in common, in 
proportion of sixteen to five parts, etc., that the 
proof does not sustain the bill, and also that the 
case falls within the statute of frauds. This, we 
think, isa misapprehension. It is true the bill al- 
leges the fact stated, and that appellant and Neil 
McIntyre were tu own the land in the proportion, 
that each advanced of the purchase money; that 
this was not done, said Neil taking the title in his 
own name. The facts proved show a resulting 
trust. As said by this court in Smith v. Smith, 85 
Ill. [11. 189, ‘it was none the less such a trust be- 
cause the money was paid in pursuance of a prior 
express contract between the parties.’’ The agree- 
ment was not that said Neil should convey to her, 
but that they should purchase and own the land 
in the proportion that each contributed to the 
purchase money; and when Neil, acting for both, 
took the title to himself in fraud of her rights, he 
held the title so acquired in trust for her in the 
same proportion the money she paid bore to the 
whole consideration paid. Smith v. Smith, supra; 
Springer v. Springer, 2 N. E. Rep. 527, (opinion 
filed September 28, 1885.) 

A resulting trust arises by implication of law 
when land has been purchased with the money of 
one person, and the deed taken to another, who ig 
a stranger; that is, not a wife or child, or stand- 
ing in that relation. Appellant was a stranger 
within this rule. Perry, Trusts, 143; 2 Washb. 
Real Prop. 441; 4 Kent, Comm. 306. It cannot be 
material whether the complainant is entitled in 
eqvity to the whole land, or only a moiety. Ifa 
joint purchase is made in the name of one of the 
purchasers, and the other pays his share ofthe 
purchase money, equity will lay hold of the cir- 
cumstance of the title being in one only, and a re- 
sulting trust will be declared in favor of the other 
for his share. 2 Story, Eq. 1206. The trust here 
arises upon the allegation and proofs of the own- 
ership of the funds used in making the purchase, 
and does not depend upon the contract of the par- 
ties made anterior thereto, and hence is not af- 
fected by the statute of frauds. Wallace v. Car- 
penter, 85 Ill. 590; Ward v. Armstrong, 84 Ill. 151; 
McDonald y. Stow, 109 Il. 44. 

Kt is next argued that a court of equity will not 
enforce this trust because of its staleness, and the 
laches of appellant in asserting her rights. We 
have already adverted to some of the features of 
the case bearing upon this question, and it will be 
unnecessary to go over them again. However, it 
appears that the deed to the Bellows’ farm was 
made in February, 1869, and possession taken, as 
already described, in the spring of that year, and 
that appellant with her children resided upon the 
land with her brother Neil until 1881, and, upon 
his abandoning the farm in the summer of that 
year she continued in possession, and still resides 
thereon. The deed from Neil McIntyre to Daniel 
McIntyre was made March 28,1879. The bill in 
this case was filed December 16, 1881. It is the 
settled doctrine that courts of equity will not en- 
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fore resulting trusts after an unreasonable delay 
in seeking their enforcement, unless there is shown 
an equitable excuse for the delay. Perry, Trusts, 
141; 2 Story, Eq. Jur. 1520. 


When the statute fixes the time within which 
the claim would be barred if asserted at law, 
courts of equity will refer to the statute as the 
means of assertaining the reasonable period in 
which the bar will be complete in equity; thus, by 
analogy, following the law. In cases, however, 
where there is no statute applicable, the time in 
which a party will be barred from relief in a court 
of equity must necessarily depend upon the pe- 
culiar circumstances of each case. Castner v. 
Walrod, 83 Ill. 171; Kane Co. v. Herrington, 50 
Ill. 239, and authorities cited. These principles 
are sanctioned by an unbroken line of decisions, 
and it will need the citation of no further author- 
ity to sustain them. It is, however, to be observed 
that mere lapse of time, however great, will not 
bara recovery if an excuse therefor be given 
which takes hold upon the conscience of the 
chancellor, and is such as renders it inequitable 
that the bar should be interposed. As we have 
seen, when Neil McIntyre and appellant moved 
upon this land known as the Bellows farm, it was 
understood between them that it had been pur- 
chased fora home for herself and children, and 
her brother Neil. They were to occupy as one 
family, while owning the land as tenants in com- 
mon. The occupancy was in fact under that 
agreement until in the summer of 1881, when said 
Neil abandoned the premises; and while appellant 
may have so permitted said Neil to control and 
manage the farm that, with the title in his name, 
she would be precluded from asserting her title as 
against strangers who might become purchasers 
from or acquire liens thereon through said Neil, 
without notice, yet, as between themselves, the 
holding of Neil was in no sense hostile or adverse to 
her. She was in the actual occupancy under an ex- 
press stipulation and agreement as to the holding. 
Daniel McIntyre, as we have seen, had actual no- 
tice, not only of her equitable title, but the char- 
acter of her possession—the purpose and object of 
the purchase,—and occupancy of the land, and he 
took whatever title he acquired by his deed with 
all the infirmities of the title of his grantor, Neil 
McIntyre. 

Again, itis apparent from the record that ap- 
pellant relied implicitly upon her brother Neil 
from the inception of the transactions between 
them. He, asshown by hisown testimony, and 
that of appellant as well, persistently deceived her 
as to his dealingsin respect to this land. We 
think it is shown that the fact of his taking the 
deed to himself, the execution of the trust deed to 
Becker, the mortgaging to Daniel in 1878, and the 
sale and conveyance to Daniel in 1879, was, by 
artifice and the most shameless duplicity kept 
from her knowledge. Nor does it seem quite 
clear that Daniel McIntyre was wholly guiltless 
ofthe deception practiced upon appellant. Be 





that, however, asit may, aslateas the fall of 
1879 or 1880,—it does not clearly appear which,— 
when the rent corn was being hauled to Daniel 
from this place, she inquired why Daniel was get- 
ting the corn, and Neil explained to her that he 
owed Daniel, and might as well pay him off that 
way asto haulit to market and bring him the 
money. : 

We cannot go further into the testimony, but 
the whole record shows that appellant had great 
confidence in her brother, and trusted implicitly 
to his management for her in respect to this prop- 
erty, and that the trust thus reposed was shame- 
fully betrayed. Daniel had been told by Robinson 
of his duty as elder brother to advise appellant so 
she might not lose her honey. He had applied, 
in substance, that they could manage their own 
business if other pe:ple would let them alone; 
and with full knowledge, as we find from the 
weight of testimony that the money his sister had 
received as the proceeds of a policy on the life of 
her deceased husband had been used in the pur- 
chase of a farm as a home for herself and children 
he, in 1875, to secure a debt from Neil to him- 
self, took a mortgage on this land, and afterwards 
in March, 1879, assumed the trust deed given to 
Becker to secure the Gillispie debt, and took an 
absolute conveyance from Neil to himself of all 
this land, including the 40-acre tract mentioned in 
the bill, without, according to his own showing, 
giving appellant any notice, or saying a word to 
her upon the subject. It appears, it is true, that 
appellant was told shortly before the making of 
the deed from Neil to Daniel that the land was 
advertised for sale, under the Becker trust deed, 
but it is not shown that she was then told the state 
of thetitle, or how, if at all such sale, if made, 
would affect her interest in the land. 

In no view of the case, accepting as we do 
what we regard as the preponderance of the evi- 
dence, was there such laches, even if Daniel is in 
position to set it up, as would preclude appellant 
from enforcing this trust in a court of equity as to 
the 152.84 acres known as the ‘Bellows Farm,” as 
against the said Neil and Daniel McIntyre. As 
to the 40-acre tract afterwards purchased, as it is 
alleged by appellant and said Neil, and paid for 
out of the proceeds of the timber cut from the 
Bellows farm, no such equities arise. It does not 
satisfactorily appear that Daniel had any notice of 
any equitable title of appellant thereto, or that 
she furnished any portion of the purchase money. 
This tract was disconnected from the other lands. 
Appellant never was, so far as shown by the evi- 
dence, in the actual possession of it. It was in- 
cluded in the deed of March 26, 1879, from Neil to 
Daniel, and we think, under that deed, he took 
the title disincumbered by any equities appellant 
might have had therein. 

We are of opinion that the decree of the circuit 
court should have found appellant equitably en- 
titled to 16-21 parts of said tract of land known as 
the ‘‘Bellows Farm,’’ and conveyed by Sarah Bel- 
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lows to Neil McIntyre by deed dated Febauary 6, 
1869, as set forth in the bill and exhibits thereto; 
and should have declared the trust in her favor, 
therefore, as prayed in her bill; and found the 
raid Daniel McIntyre the owner of the 5-21 parts 
of said lands, and made partition thereof accord- 
ingly; subject, however, to the lien of the deed 
of trust to appellee Ashway thereon for the 
amount of money remaining due therunder, and 
requiring that the interest of the said Neil in said 
152.84 acres of land now owned by said appellee 
Daniel McIntyre be first exhaus'ed in satisfaction 
of the sum secured by said trust deed before re- 
sorting to the interest of appellant in said lands to 
satisfy the same; and finding that as to the said 
40-acre tract, to-wit, the N. W. 1-4 of the N. W. 
1-4 section 18, township 25, range 3 E., fourth 
principal meridian, the complainant was not en- 
titled to relief. 

The decree of the circuit court dismissing the 
bill will be reversed, and the cause remanded to 
that Court for further proceedings not inconsis- 
tent with this opinion. ' 


NotTe.—The rule is well established by all the cases 
without a single exception, that the trust of a, legal 
estate, however the legal title may be held, results to 
the party who has paid the purchase money.) And it 
is equally true that a trust results in favor of one who 
paid part of the purchase money of land, the title 
to which is taken in the name of another, but only to 
the amount so actually advanced.2 And the advance 
or payment must be actual, for such a trust does not 
arise upon agreement or contract.® It is held, how- 
ever, that a resulting trust is not created in favor of 
one who pays part of the purchase money, unless 
such payment is made for some aliquot or specific part, 
or distinct interest in the estate.4 Itis said that a gen- 
eral contribution of a sum of money toward the entire 
purchase is not sufficient.5 

There are, however, some exceptions of a serious 
character to the general rule. A resulting trust will 
not be raised when it would contravene a statute of 
the States, founded upon considerations of public pol- 
icy.6 Nor will a resulting trust be implied against an 
adequate rebutting presumption, for the trust itself is, 
at best, a matter of presumption, and may be rebutted 
even by parol evidence.’ 


1 Lee v. Browder, 51 Ala. 288; Pinney yv. Fellows, 15 Vt. 
538; Hays v. Quay, 68 Pa. St. 2683; Harvey,v. Ledbetter, 48 
Miss. 95; Hutchins v. Hayward, 50 N. H. 491; Woodford 
v. Stevens, 51 Mo. 443; Pamphrey v. Brown, 5 W. Va. 107; 
Blodgett v. Hildreth, 103 Mass. 484. And many other 
cases, English and American,might well be cited in sup- 
port of this principle. 

, 2? Kelly v. Jenness, 50 Me. 455. 

3 Remington v. Campbell, 60 111.516; Holmes v. Holmes, 
44 Ill. 168; Sheldon v. Harding, 44 Ill. 68; Brucejy. Roney, 
18 Ill. 67. 

4 McGowan v. McGowan,}l4 Gray,W119; Olcott v. Bymun, 
17 Wall. (U. 8.) 44. 

5Crop v Norton, 2 Atk. 74; Sayre v Townsend, 15 
Wend. 647; White v. Carpenter, 2 Paige, 217; Perry v. 
McHenry, 13 Ill. 227; Baker v. Vining, 30 Me. 121. But see 
Jenkins v Eldredge, 3 Story,181. 

6 Harvey v. Varney, 98 Mass.fl18; Haigh v. Kaye, L. R. 

Ch.%469: Miller v. Davis,50 Mo. 572; Wheeler;v Kirtland, 
23 N. J. Eq. 18. 

7 Dyer v. Dyer, 2 Cox, 93; Lloyd v. Read, 1 P. Wms, 607; 





And where the alleged cestui que trust bears such a 
relation to the holder of the legal title as implies a du- 
ty or obligation of a moral character to provide for 
him, no trust will be presumed from the advance of 
the purchase money. On the contrary, the presump- 
tion will be that the advance was a gift. A usual in- 
stance of this is the case of title to land purchased be- 
ing taken in the name of a son, the father paying the 
purchase money.8 

The resulting trust arising from the payment of the 
purchase money may be rebutted by the counter pre- 
sumption growing out of the relation of the parties, 
and this latter may itself be rebutted by circumstan- 
ces going to show that the intention of the parties was 
that the transaction should be upon the general prin- 
ciple, irresrective of parental or other like considera- 
tions 9 

Among the circumstances which have been held to 
rebut the rebutting presumption is the fact that the 
father, paying for land conveyed to his son, has al- 
ready made due provision for his son. .This has been 
held to have rebutted the presumption arising from 
the relationship and to restore the resulting trust to 
its full operation.“ And yet the court conceded that 
it is a well established rule of equity that a father is 
the only judge of the character and extent of the pro- 
vision he will make for his son. This rule, although 
sanctioned by Lord Nottingham and Lord Hardwicke, 
has not been adhered to in every instance. Therule, 
therefore, may be stated to be that when one person 
advances the money to pay for land of which another 
holds the legal title, a trust results in his favor, and 
this trust can only be defeated by proof of circum- 
stances which show that the parties did not intend 
that any suchtrust should result. And chief among 
such circumstances is the relation of parent and child 
between the parties, but that the presumption grow- 
ing out of that relationship is by no means conclusive, 
and may be itself rebutted, not only by proof of prior 
adequate provision for the son by the father, but also 
by proof of such other facts as will establish the trust, 
such as the father collecting rents of his son’s land 
for which he, the father, has paid, or the son signing 
receipts for such rents as agent of his father. 

For the rest it need only be said that the validity of 
resulting trust is in no respect affected by the Statute 
of Frauds,!! being a creation of the law and not of the 
parties, and that the relation of brother and sister is 
not one of those relations out of which can arise a 
presumption tending to rebut a resulting trust. 

ED. CENT. L. J. 


Graham v. Graham,1 Ves. Jr. 275; Botsford v. Burr, 2 
Johns. Ch. 405; Benbow v. Townsend, 1 Mylne & K. 506. 

8 Sidmouth v. Sidmouth, 2 Beav. 447; Bennet v. Bennet, 
10 Ch. Div. 474; In re Der Visne, 2 DeGex, J. & 8.17; Far- 
rell v. Lloyd, 69 Pa. St. 239. 

9 Marshall v. Crutwell, L. R. 20 Eq. 328. 

10 Dyer v. Dyer, 2 Cox, 92. 

ll Boyd v. McLean,1 Johns. Ch. 582. See, also, Gas- 
coigne v. Theving,1 Vern. 366; Lane v. Dighton, Ambl. 
409; Ryall v. Ryall, 1 Atk. 59; Willis v. Willis,2 Atk. 71; 
Leach y. Leach, 10 Ves. 517. 
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VERMONT, ‘ . : 17, 23, . 
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1. BouNDARY—Highway—Old Fence— Evidence— 
Ways—Grading—Injunction— Acts of Selecimen 
of Town—Cuiting Down Trees—Irreparable In- 
jury.—The fact that an old fence, running parallel 
to the highway has stood in the same place for 40 
years is not conclusive that it is coincident with 
the line of the highway, as dedicated, or that the 
premises of the abutting owner may not extend 
beyond the fence. The actsof selectmen, who are 
about to enter upon private premises to grade the 
same as a part of the highway, acting under the 
authority of votes passed by the town, are so far 
the acts of the town itself that the town can be 
enjoined. The selectmen are not to be regarded 
as acting merely forthe public, or as agents of the 
law. Threatened entry upon private premises to 
grade the same asa highway, involving the cutting 
down of ornamental trees, may, upon a finding 
that the same would cause irreparable injury, be 
enjoined. Wetherell v. Town of Newington, Su- 
preme Court of Errors, of Conn. July, 1886; 5 Atl. 
Rep. 858. 


2. COMMERCIAL Law—FPromissory Note.—Where 
promissory notes are made in Kentucky, and 
mailed to the payees doing business in Boston,and 
made payable at the Kentucky National Bank, 
they are contracts of that State, and are governed 
by its statute law. The statute of a State which 
gives the maker the right to set up in defence any 
discount or offset that the defendant has, and 
might have used against the original obligee, or 
any intermediate assignor, before notice of the 
assignment, is constitutional and valid, although 
it changes absolutely the operations of “the law 
merchant.” Shoe, etc. Bank v. Wood, Supreme 
J.C. Mass. Oct. 28, 1886; Boston Law Record, Oct. 
29, 1886. 


8. CORPORATION—Dividends on Preferred Stock— 
Impaired Capital—Railroad— Statute. — Where 
an act of the legislature allowed a railroad eorpor- 
ation, whose finances were embarrassed by a large 
floating debt which it could not meet, either to pay 
the debt with the proceeds of second mortgage 
bonds to be thereafter issued, or to issue preferred 
stock for the purpose, by consent of a majority of 
the stockholders, and provided that the holders of 
such preferred stock should receive “out of the 
net earnings” of the company, annually, a certain 
per cent. on said stock, arrearages for any year to 
be paid out of net earnings of subsequent years 
before paying anything on the common stock, and 
the company adopted the latter method, and is- 





sued preferred stock, held, that dividends on the 
preferred stock were payable from the net earn- 
ings of any year notwithstanding an existing defi- 
ciency of nearly a quarter of a million dollars,and 
notwithstanding the provision of the general stat- 
ute forbidding any,corporation to declare a divi- 
dend while its capital is impaired, said deficiency 
having existed prior to the act of the legi-lature. 
Cutting v. New York, a Co., Supreme Court of 
Errors, of Conn., July 20, 1886; 5 Atl. Rep. 857. 


. Municipal Corporations—Assessments for 
Improvements.—Taxes assessed not according to 
the true value of the property cannot be sustained, 
and improvement assessments are invalid when not 
imposed for and within the limits of special bene- 
fits derived from the improvement. State v. 
Mayor of the City of Patterson, Supreme Court 
of New Jersey, Oct. 6, 1886; 5 Atl. Rep. 896. 


5. ‘ . Supervisors—Repair of Bridge— 
Purchase of Abutments—Unaut horized Contract 
of Town Supervisors—Ratijication.—A resolution 
passed at an annual town meeting authorizing the 
supervisors to use their own judgment in repair- 
ing the abutments of a certain bridge, or moving 
it to another place, confers on the supervisors no 
authority to purchase the abutments. Where the 
contract forthe purchase of certain bridge abut- 
ments by the supervisors of a town is void, and 
the town builds a bridge upon said abutments, it 
does not thereby ratify the void contract. Hub- 
bard v. Town of Williamston, Supreme Court of 
Wisconsin, Oct. 12, 1886; 29 N. W, Rep. 393. 


. Public or Private—Charitable Corpora- 
tions—Character of Corporations Cannot be De- 
termined Solely by Charter—Negligence—Non- 
Suit.—Whether the “Insurance Patrol of the City 
of Philadelphia” is a public agent of the munici- 
pality, or a charitable corporation, or a private 
corporation for profit, cannot be determined solely 
by the language of the special act by which it was 
incorporated. Hence, in an action against said 
corporation to recover damages for negligence of 
its servant, in which the court granted a non-suit 
on the ground that it was a public charity, there 
being no evidence as to its character other than the 
charter, the Supreme Court, on writ of error, re- 
versed the judgment, and awarded a procedendo, 
in order to show in what manner the affairs of the 
corporation had been conducted. A, and B., ser- 
vants of a corporation, went in a wagon to re- 
move certain tarpaulins, belonging to the corpora- 
tions from the upper floor of a house. A. went up 
stairs and threw the rolls of tarpaulin out of the 
front window to the street below. B. stood in the 
street by the horse’s head, and gave warning to the 
passers-by; butin one case he failed to give warn- 
ing in time, and a pedestrian was struck and killed 
by a bundle thrown out of the window. In qn ac- 
tion against A. and B., the conrt granted a non- 
suit asto B. Held, under the circumstances ‘of 
the case, not to be error, as although A. and B. 
may have together determined to throw the bun- 
dles out of the window upon the pavement, B. had 
no reason to suppose that A. would recklessly 
throw the bundles upon the passers-by. (Boyd v. 
Insurance, etc, of Phila., 8. C. Pa. Oct. 4, 1886; 18 
W. Notes. Cas. 209. 


7. CRIMINAL LAaw—Appeal—Evidence—New Trial 
—Newly-Discovered Evidence—Assault and Bat- 
tery.—Where the testimony offered by the State, 
when taken alone, is competent and suflicient to 
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sustain the prosecution, a verdict which has been 
approved by the district court will not be set aside 
in the supreme court for insufficiency of the evi- 
dence. Asa general rule, newly-discovered evi- 
dence, the purpose of which is to discredit a wit- 
ness in the original trial, does not afford adequate 
ground for the granting of anewtrial. The de- 
clarations of a party other than the defendant 
which formed no part of the res geste, although 
they may amount to an admission that he com- 
mitted the offense charged against the defendant, 
are not admissible in evidence in behalf of the de- 
fendant, and an application for a new trial based 
upon such evidence was properly refused. Evidence 
examined, and held to be suflicient to sustain a 
charge of assault. State v. Smith, S. C. Kans. 
Oct. 7, 1886; 11 Pac. Rep. 90s. 


8. CRIMINAL Law. — Appeal — Rules of Court — 
Homicide — Manslaughter — Self-Defense.— The 
right to an appeal in criminal cases is not a con- 
stitutional right; and an accused, having had his 
trial below, must conform to the rules prescribed 
by law for bringing his case tothe appellate court, 
and to the practice adopted there. When the evi- 
dence shows that the accused lay in wait and slew 
his adversary without or with warning, there will 
be no ground for an instruction for manslaughter 
or self-defense, even though it appear that the ac- 
cused had been previously threatened and assault- 
ed with a deadly weapon by the deceased. Turner 
©. Commonwealth, Court of Appeals Ky., Sept. 
30, 1886; 1S. W. Rep. 475. 


9. 





. False Pretenses—Indict ment — Theft 
—Former Acquttal—Motion for Continuance.— 
The fact that an indictment for swindling contains 
allegations of acts on the part of accused that con- 
stitute theft does not make the indictment bad for 
swindling. A plea of former acquittal to an in- 
dictment for obtaining property under false pre- 
tenses, by trading cattle to which the accused had 
no title, fora horse, is not borne out by the fact 
that the defendant had been tried for stealing the 
cattle, and acquitted. Where it is developed, at 
the trial, that the evidence upon which the accused 
based his motion for a continuance, which motion 
was overruled, was material and important, a new 
trial will be granted. Sims v. State, Ct. of App. 
of Texas, June 25, 1886; 1S. W. Rep. 465. 





10. DEED.—Acknowledgment — Act of Kentucky of 
1792—Effect of Certificate.— Under the act of 
the legislature of 1792 the certificate of acknowi- 
edgment to a deed which is made before two jus- 
tices of the peace must state that ‘“‘the deed was so 
acknowledged, and also subscribed or signed, in 
their presence.”? A certificate by the justices to 
the effect that, in their presence, the parties ac- 
knowledged the indenture by them subscribed to 
be their act and deed, certifies simply to an ac- 
knowledgment in their presence, and not also toa 
subscription. Brown v. Swift, Ct. of App. Ky., 
Sept. 28, 1886; 1S. W. Rep. 474. 





11, . Conditions—Forfeit ure— Waiver—Lapse 
of Time — Action or Suit—Parties — Rights of 
Strangers.—W here a party has been granted prop- 
erty on certain conditions, and seeks to avoid for- 
feiture, after a breach of the conditions, on the 
ground that his grantor has acquiesced and waived 
his rights, it is incumbent on him to allege and 
prove such lapse of time, since the breach, as 
would authorize acouit to presume an acquies- 
ence and waiver. The rights of persons to prop- 


XUM 





erty cannot be considered in a suit to which they 
are not parties. Kinney v. Trustees of Shelby- 
ville, Ct. of App. Ky., Sept. 28, 1886; 1 N. W. Rep. 
472. 


12. ———. Description—“East Half of Tract, Con- 
taining Fifty Acres”—Est oppel—Ejectment—Ti- 
tle Recognized in Former Foreclosure Suit—Boun- 
dary—Taking Case from Jury.— Where the de- 
scription in a deed transferring a portion of a tract 
of land having an irregular southern boundary, 
was the “‘east half of the east half of the north-west 
quarter, and the east halfof the east half of south- 
west fractions] quarter, all in section thirty-six, 
containing fifty acres of land, being the east half of 
one hundred acres,” ete., Held, that the deed con- 
veyed one-half of the quantity of the land, and 
not the land lying east of a line drawn through the 
middle of the tract. In an action of ejectment, a 
party who was a defendant in a previous action to 
foreclose a mortgage by reason of his having levied 
upon and sold the mortgaged property as judg- 
ment creditor of the mortgagor, and who had in 
the former action asked for an accounting of the 
rents and profits of the premises, the levy having 
been set aside in the decree of foreclosure, is not 
estopped in the action of ejectment from denying 
the title recognized by him inthe former action. 
In an action involving a dispute as to the location 
of a boundary line between adjoining tracts of 
land, where there was testimony introduced to 
show the actual location of the boundary line, it 
was error to withhold the case from the jury. 
Jones v. Pashby, 8. C. of Mich., Oct. 7, 1886; 29N. 
W. Rep. 374. 


13. Equiry.—Action to Quiet Title — Service of 
Process upon Infants—Parties—Husband of De- 
ceased Devisees.—In an action to quiet title to real 
estate it should be made to appear that th» minor 
children of a deceased devisee are under fourteen 
years of age, or they should be served with pro-. 
cess. In an action to quiet title to real estate, the 
husband of a deceased devisee is interested, and 
therefore, under the Kentucky Code, should be 
made a party, and served with process. Shuchart 
v. Clark, Ct. of App. Ky., Oct. 2, 1886; 1 S. W. 
Rep. 279. 


14, 





. Jurisdiction—Bills Quia Timet to Re- 
move Cloud on Title to Real Estate—Relief Af- 
forded.— Courts of equity in Pennsylvania have 
jurisdiction ot a bill tiled by the owner of real es- 
tate, in peaceable possession thereof, to remove a 
cloud from his title by decreeing the cancellation 

.of an outstanding deed held by the defendant, val- 
id upon its face, but averred to be invalid by rea- 
son of matter resting in parol. This jurisdiction 
is independent of any relation of trust or of fraud, 
accident, mistake, account, or other head of equit- 
able jurisdiction. ‘*Whenever a deed or other in- 
strument exists which may be vexatiously or inju- 
riously used against a party after the evidence to 
impeach or invalidate it is lost,or which may throw 
a cloud or suspicion over his title or interest, and 
he cannot immediately maintain his rigbt by any 
course of proceeding at law, a court of equity will 
afford relief by directing the instrument to be de- 
livered up or cancelled, or by making any other 
decree which justice or the rights of the parties 
may require.’”? The foregoing expre-sion of the 
rule, by Merrick, J., in Martin v. Graves (5 Allen, 
661), approved. In this case the court, at the suit 
of the owner in possession, decreed the cancella- 
tion of a recorded treasurer’s deed valid on ite 
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16. 


17. 





face, but which, it was shown by parol evidence, 
was made under an invalid sale, and which deed 
was therefore a cloud upon the complainant’s ti- 
tle, though the grantee under the deed had not as- 
serted an adverse title to the land in question, 
otherwise than by his answer in this case. Dull’s 
Appeal, S.C. Pa., Oct. 4, 1886; 18 W. Notes of Cas. 
216. 


15. EvIDENCE.— Handwriting — Signature — Genu- 
ineness— Witness—Compet ency —Interest.—With- 
out personal knowledge of a person’s handwriting, 
testimony that witness sent receipts in blank to 
such person, which were returned by another, was 
insufficient proof of the genuineness of the signa- 
tures. The husband of an heir at law who has as- 
signed her interest in a mortgage which was part 
of a decedent’s estate, is a competent witness in an 
action of ejectment by decedent’s administrators. 
Brant v. Dennison, 8. C. of Pa., Oct. 5, 1885; 5 
Atl. Rep. 869. 


. Judicial Records—Issue of Nul Tiel Rec- 
ord—Record in Same Court—Inspection of Rec- 
ord—Insoivency—Discharge—Record—Docket En- 
tries.—Upon the trial of an issue of nul tiel record 
in the same court where the alleged record is kept, 
it is not necessary to produce a formal record of 
the alleged proceedings, and it is sufficient to have 
the docket entries and original entries laid before 
the court for its inspection. Where the following 
entries were made in the docket of a court in in- 
solvency proceedings: “June 21, 1879. Certif. pub. 
notice filed. Same day petitioner finally dis- 
charged:” Held, that the presumption is that the 
court itself while in session ordered the discharge, 
and that the clerk made the entry thereof in open 
court. ‘Held, further, that the docket entries and 
papers in the insolvent proceedings showed a valid 
and complete discharge of the insolvent debtor 
from all debts and contracts made before filing the 
application in insolvency. Lerian v. Bohr, Ct. of 
App. of Md., October Term, 1886; 5 Atl. Rep. 867. 








. Similar Transactions with Third Par- 
ties.—Evidence of transactions of a similar nature 
between plaintiff and third parties, not shown to 
be his regular course of office or business, is not 
admissible to show the terms of the contract in is- 
sue between plaintiff and defendant. Aiken v. 
Kennison, 8. C. Vt., Aug. 31, 1886; 5 Atl. Rep. 757. 


18. EXECUTION—Levy— Officer’s Return—Amend- 
ment—Appraisal— Undivided Interest—Metes and 
Bounds .—If the return of an officer making a levy 
contains sufficient matter to indicate that in mak- 
ing the extent all the requirements of the statute 
have been complied with, an amendment of a mere 
clerical error may be made notwithstanding any 
intervening interest of a subsequent bona fide pur- 
chaser. An appraisal of the interest of a tenantin 
common is not invalidated because reference is 
made therein to the lot boundaries as the metes 
and bounds of the extent. Peaks v. Gifford, 8S. 
Jud. Ct. Me. Sept. 24, 1886; 5 Atl. Rep. 879. 


19, GUARDIAN AND WaRD—Jnvest ment— Worthless 
Securities.—A guardian, although acting in good 
faith, in not obtaining the sanction of the court to 
investments of the ward, will be held liable for all 
losses occur.ing through such investments prov- 
ing worthless.. Osborne v. Munroe, Ot. Chan. N. 
J. Oct. 9, 1886; 5 Atl. Rep. 8y8. 


20. HEALTH—Putting Dead Animals Into Stream— 
Complaint.—A complaint filed under § 319, of 


23. LANDLORD AND TENANT—Lease on Shares— 





chapier 31, Comp. Laws, 1879, which charges the 
defendant with putting “‘the part of a carcass of 
any dead animal into any river, creek, pond, road, 
street, alley, lane, lot, field, meadow, or common,’”” 
but which does not allege that the act of the de- 
fendant complained of resulted to the injury of the 
health or to the annoyance of the citizens of the 
State, or any of them, is insufficient, and a motion 
to quash such complaint should be sustained. 
State v. Wail, S. C. Kans. Oct. 7, 1886; 11 Pac. R. 
911. 


21. INSURANCE—Policy of—Implied Waiver of Con- 


ditions—Premium—Principal and Agent—An in- 
surance company issued through an agent a policy 
of insurance, which contained, inter alia, the con- 
dition that if the assured “‘shall have neglected to 
pay the premium,” the policy should be null and 
void. A clause stamped upon the face of the pol- 
icy further provided that the person procuring the 
the insurance should be deemed the agent of the 
assured and not of thecompany. The agent had 
been in the habit of remitting to the company the 
amount of the premiums due by the assured, 
charging the amount upon his books against the 
latter, and receiving the premium from them some- 
time during the month after it came due. A prem- 
ium became due on April 24, but was not paid. A 
loss by fire occurred on May 2, and on May 3, the 
assured sent notice of the loss to the company, and 
remitted the amount of the premium to the agent. 
The latter then sent a check for the premium to 
the company, which they refused to receive. Held, 
that the company were liable for the amount of the 
policy. Lebanon, etc. Co. v. Hoover, 8. C. Pa. Oct. 
4, 1886; 18 W. Notes, 223. 


22. JUDGMENT—— Setting Aside—Errors in Judg- 


ment—Schools—Lands— State Agricultural Col- 
lege Lands—Sections 3533 and 3534, Pol. Code 
Cal.—Construction of—Power of Land Agent— 
Conflicting Claims of Individuals—Rights of Ac- 
tual Settlers.—A judgment based on a finding 
against an admission made in the pleadings cannot 
be sustained, unless it is apparent that the judg- 
ment would have been the same if the objectiona- 
ble finding had not been made. Under the stat- 
utes (§§ 3583 and 3534 of the Political Code) relat- 
ing to the disposition of the agricultural college 


lands, the land agent of the university had no | 


power to sell land to an applicant who was not a 


qualified purchaser, or whose application was not | 


in the prescribed form. A person who has never 
settled upon university land, never occupied or 
ipproved it, acquires no rightto purchase it which 
can be maintained against an application to pur- 
chase by an actual settler upon the same land. 
White v. Douglass, S.C. Cal. Sept. 27, 1886; 11 
Pac. Rep. 860. 


Assignment—Attachment— Crops not Grown.— 
A contract under which one of the parties is to 
“occupy, cultivate, and carry on” a farm of the 
other at the halves, vests in the tenant an interest 
in the land, and an assignment by him of his 
rights under the contract vests in the assignee 4 
good titie to the tenant’s share of crops to be 
grown in the future, as against the tenant’s attach- 
ing creditors, notwithstanding the fact that the 
tenant remained in possession after the assignment 
and was in occupation when the attachment was 
levied. Walworth v. Jenness, S. C. Vt. 1886; 5 At. 
Rep. 887. 
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24. MASTER AND SERVANT.— Assumption of Risks— 
Defective Railroad Switch—Evidence—Similar 
Accident — Trial — Instructions — Exceptions — 
Negligence—Action for Death--Damages.—W here 
an accident, caused by a broken switch-rail, re- 
sulted in the derailment ofan engine, and the 
death of the engineerin charge thereof, and the 
evidence tended toshow that the rail was too weak 
and light to support the engine and rolling stock 
used on the road, held, that the risks of such de- 
fects was not to be deemed to have been assumed 
by the deceased unless it appeared that he had 
notice that the rail was unsafe. Proof of similar 
accidents at the same switch under the same con- 
ditions, held admissible; following Morse v. Rail- 
road Co., 30 Minn. 471; s. c.,16N. W. Rep. 358. 
That the charge of the court is indefinite, or omits 
material instructions, is not ground of exception, 
where the attention of the court is not specifically 
invited to the matter or special instructions asked. 
In an action, for the benefit of the widow and next 
of kin, for damages for injuries causing death, 
and as having reference tothe question of the 
reasonable expectation of pecuniary benefit to 
them if the deceased had survived, it was not error 
for the court to instruct the jury that they might 
consider his age, health, capacity to earn money, 
and the injury to his business, as disclosed by the 
evidence. Clapp v. Minneapolis etc. R. R. Co. 
S. C. Minn., Oct. 6, 1886; 29. N. W. Rep. 338. 


25.—MECHANIC’s LiEN—Material for Building— 
Title to Lot — Filing Verified Account. — The 
plaintiff furnished materials for a building, erected 
by defendants on a designated village lot, in pur- 
suance of a contract by them jointly entered into 
with him. The title of the lot wasin the mean 
time in a third party, and, shortly, prior to the 
completion of the building, one of the defendants 
transferred his interest to the others, and the title 
of the lot was thereupon conveyed to the latter. 
Heid, that plaintiff was entitled to enforce alien 
for the amount of his claim against the building 
and lot, and that the defendants were estopped to 
deny title and ownership therein. In order to 
perfect his lien, the material-man must file a duly- 
verified account thereof within the statutory time; 
and where such account purported to be sworn to 
before the register of deeds, but was not properly 
attested by his seal, soas toentitle it to be re- 
corded within thetime limited, Aeld, that it was 
insufficient to preserve and continue the lien. Col- 
man v. Goodnow, 8. Ct., Minnesota, Oct. 6, 1889; 
29. N. W. 338. 


26. MORTGAGE.—Mistake in Description of Note— 
Foreclosure—Set-Off and Counter-Claim—Breach 
of Contract—Good- Will.—Where a note was cor- 
rectly described ina mortgage except as to its 
date and no question was made that the note pro- 
duced was the one referred to and intended to be 
secured, the mistake as to date was held imma- 
terial, and therefore it was not necessary that the 
mortgage be reformed before foreclosure. Where 
the defendant purchased from the plaintiff, with 
certain tangible property, the good-will of a busi- 
ness, and gave a promissory note for a part of the 
purchase money, and the plaintiff afterwards 
willfully proceeded to draw off the defendant’s 
customers, and to deprive him, to a large extent, 
of the good-will so purchased, and thereby dam- 
aged himina sum greater than the amount re- 
maining due on the note, held, that the defendant 





was entitled to have the damages sustained by him 
offset against the purchase money which the plain- 
tiff was seeking to recover. Snow v. Holmes, 8. C. 
of California, Sept. 28, 1886; 11 Pac. Rep. 856. 


27. NEGLIGENCE. — Collision — Instruction as to 
Particular Facts—Trial—Instruclions—Claims of 
Both Sides—Negliqence-- Same Rule for Plaintiff 
and Defendant.—In an action to recover damages 

“for an injury caused by the collision of plaintiff’s 
and defendant’s teams, itis not the duty of the 
court to state particular facts as constituting neg- 
ligence if proved, but to leave it to the jury to de- 
cide whether, under all the circumstances, the 
conduct of the parties was that of ordinarily care- 
ful and prudent persons. The court may properly 
state to the jury the claims of both parties upon 
all questions offactin the case. In determining 
the question of negligence, the same rule should 
be applied to plaintiff as to defendant. Dexter v. 
McCready, S. Ct. of Errors of Conn., July 20, 1886; 
5. Atl. Rep. 855. 





28. . —Contributory Neglence—Common Car- 
rier and a Voluntary Carrier Without Compensa- 
tion—Difference in Degree of Care and Diligence 
Required from Each—Contributory Negligence of 
the Latter Does Not Debar Passenger from Re- 
covering from the Party Who was the Direct 
Cause of the Injury.—A., who was a visitor in the 
borough of Carlisle, took a sleigh ride upon invi- 
tation of B., the owner and driver of the sleigh, 
and on their return in the evening the sleigh was 
upset and A.’s leg was broken. The accident was 
caused by an excavation in the middle of the 
street, which was not designated in a way to ar- 
rest the attention of atraveler after dark; said ex- 
cavation was caused by the borough in making re- 
pairs onthe road. Ina suit by A. against the 
borough to recover damages: Held, that the offer 
to prove that B., the driver, was acquainted with 
the character of the street was properly rejected, 
as B.’s knowledge could not be imputed to A. The 
rule in Lockhart v. Lichtenshaler (10 Wr. 151), 

-discussed and distinguished. Borough of Carlisle 
v. Brisbane, 8. C. of Penn., Oct. 4, 1886; 18 Weekly 
Note of Cases 220. 


29. . —False Apprehension of Danger— 
New Trial—Verdict—Excessive Damages—Dam- 
ages—Injuries to Person—Special Damages.— 
When a person, acting with reasonable prudence, 
jumps from a moving car to escape a danger which 
is apparently impending, andis thereby injured, 
he is not guilty of that contributory negligence 
which bars recovery, even though had he in fact 
remained upon the car he would have escaped in- 
jury. The verdict of the jury is not to be set aside 
for excessive damages awarded, unless it appears 
that such damages were flagrantly excessive. In 
an action for damages for injuries to the person, 
where the petition does not aver any special 
damages, but only proceeds for the injury, the 
plaintiff cannot recoverany many expended or 
debt created on account of it. South Covington 
etc. Co., v. Hare, Ct. of App. of Ky., Sept. 25, 
1886; 1S. W. Rep. 493. 








30. PARTITION.— Considering Benejit to Husband oy 
Heir.—It is no ground of objection toa partition 
of realty, made between heirs, that the husband of 
one of the heirs owns a parcel of land adjoining 
their’s, and near a spring of water thereon, which 
spring the husband has walled up and used con- 
stantly for several years in connection with his 
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land, and which is almost indispensable to the 
proper enjoyment thereof, and that, notwithstand- 
ing these facis, the spring is allotted to another of 
the heirs, when to allot the spring to said first- 
named heir would make the lots unshapely and 
without uniformity, making it almost impossible 
for one of the heirs to fence his portion, and would 
leave one of the full shares without any water. 
Mackbee and Wife v. Fields, Ct. App. Ky., Oct. 5, 
1886; 15. W. Rep. 485. 


31. PARTNERSHIP DEBT.—Claim against Estate of 
Deceased Partner—Claim against Surviving Part- 
ner—Res Judicata—Claim against Estate of De- 
ceased Persun — Uncorrolurated Evidence of 
Cluimant.—There is no rule of law that a claim- 
ant aguinst the estate of a deceased person cannot 
recover unless his evidence is corroborated; the 
only question being whether the evidence of the 
living man alone brings conviction to the mind of 
the court. <A father and son, beingin partnership, 
became indebted to the plaintiffs. The son having 
died, the father commenced an action for the ad- 
ministration of his estate, and the plaintiffs, not 
being then able to prove thata partnership had ex- 
isted, carried ina claim for the debt against the 
separate estate of the son, and were declared to be 
entitled toa dividen*. The father died, and the 
plaintiffs afterwards became able to prove that the 
partnership had existed, and commenced an action 
for the administration of his estate, which they 
claimed to muke liable forthe debt. Held, that 
the proceedings taken by the plaintiffs in the pre- 
vious action did not constitute the matter res ju- 
dicata, so as to prevent them proving in this action 
for their debt; but that they must undertake to 
postpone their dividend out of the son’s separate 
estate to the claims of bis separate creditors. 
Beckett v. Ramsdale, Eng. Ct. App; 54 L. T. Rep. 
222. 





. Dissolution by Consent—Notice of—Lon- 
don Gazette—Action to Enforce Signature of No- 
tice of Dissolution — Jurisdiction—Costs.—Atter 
the dis-olution by consent of a partnership be- 
tween the plaintiff and the defendant, an action 
was brought to compel the defendant to signa 
proper notice of dissolution for insertion in the 
London Gazette. No other relief was sought. It 
Was coutended that the court had no jurisdiction 
to entertuin such an action; and that an order di- 
recting a partner to signa notice of dissolution 
could only be made as incidental to and part of a 
regular judyment for the winding up of the part- 
nership. Held, that the court had full jurisdiction 
to entertain the action. Hendry v. Turner, Eng. 
Ct. App.; 54 London L. T. Rep. 292. 


88. PRACTICE.—Action for False Imprisonment and 
Libel -- Particulars — Reasonable and Probable 
Cause.—The plaintiffsued the defendant for having 
wrongfully made and signed an order, stating that 
the plaintiff was a person of unsound mind, in 
consequence of which the plaintiff had been as- 
saulted and removed to a lunatic asylum anu kept 
there against his will; and he also claimed dam- 
aves forthe libel contained in such order. The 
defendant, in his defense, pleaded (inter alia) rea- 
sonable and probable cause for believing the plain- 
tiff to have been a person of unsound mind, and 
fit to be detained under care and treatment. Held, 
that the allegation of reasonable and probable 
cause was an immaterial allegation; and that the 


34. 





defendant could not. be ordered to giye particulars 
thereof. Cave v. Torre, Eng. Ct. of App.; 54 L. 
T. Rep. 87, 515. 





Reference — Account Stated — Report of 
Referee—Evidence—Mortgage—Payment — Deliv- 
ery of Mortgage to Mortqaugee — Presumption— 
Mortgage not Satisfied— Where the uncontro- 
verted testimony before a referee disclosed that 
there was an account stated between the parties 
on a certain date, and it also appears by the ref- 
eree’s own report without holding that the parties 
were not bound by said stated account: Held, that 
this was error, and that the report of the referee 
should not have been confirmed. The amount due 
upon a certain mortgage was claimed by the mort- 
gagee to be about $5,000, and by the mortgagor to 
be about $4,000. The mortgagee agreed to accept 
$4,000 in cash, and to join the mortgagor in a note 
for $1,000, which was discounted, and the proceeds 
paid to the mortgagee, and the note was subse- 
quently paid by the mortgagee. It was also agreed 
between them that the final accounting should be 
postponed for a short time. The notes and mort- 
gage were delivered to the mortgagor, but the 
mortgage was not satisfied. Held, that the mort- 
gagee might hold the unsatisfied mortgage as se- 
curity forthe balance found due him upon the 
final accounting, and that there was no presump- 
tion that the mortgage debt had been paid by the 
delivery to the mortgagor. Aillops v. Stevens, S. 
C. Wis., Oct. 12, 1886; 29 N. W. Rep. 390. 


35. SALE.—Agricultural Machine Taken on Trial— 


Evidence—Agent.—In an action for the price of an 
agricultural machine, where the point in issue is 
whether the machine was sold or taken on trial, 
and the machine bas been shown to be in the de- 
fendant’s possession, it is not error to admit testi- 
mony of the plaintiff’s agent to the effect that he 
had requested the defendant, after he refused to 
keep the machine, to place it under cover on his 
place until he could see his principal. Lyon »v. 
Hayden, S. C. Vt., Sept. 6, 1886; 5 Atl. Rep. 892. 


36. SALE—Bill of Sale—Power to Sell Under—Ap- 


peal—Conflict of Evidence— Conclusions of Court 
Below-- Principal and Agent—Duty and Liability 
of Agent to Principal.—Where a bill of sale of 
goods and chattels is made to a person with full 
power to sell and apply the proceeds to the pay- 
ment of certain specified debts, and such goods 
and chattels are left in the possession of the owner 
with the understanding that he may sell what por- 
tion of them he can and appropriate the proceeds 
to the same purpose, if such owner violates his 
agreement, and fails to apply the whole of the pro- 
ceeds, as he bas agreed to do, although the bill of 
sale was intended as a mortgage. the person hold- 
ing the same has a right to sell the property with- 
out the judgment of a court, in the exercise of a 
reasonable judgment, where he may deem it for 
the interest of all the parties concerned so to do, 
and to apply the money as directed by the instru- 
ment. Where, in the trial of an action, there is a 
conflict of evidence between the parties, the court, 
on appeal, will not disturb the conclusion of the 
lower court. The principle that an agent cannot 


-deal with his principal’s property for his own ben- 


efit, inconsistent with the imerest of his principal, 
applies only to agents who are relied upon for 
counsel and direction, and where employment is 
rather a trust than a service, or both, and not to 
those who are employed merely as instruments in 
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the performance of an appointed service. Spald- 
ing v. Mattingly, Ct. App. Ky. Oct. 9, 1886; 1S. W. 
Rep. 488. 


37. TROVER AND CONVERSION—Mortgaged Pro- 
perty—Damages—LIustruction to Jury.—In an ae- 
tion against an hfficer for damages for the conver- 
sion of personal property ona part of which the 
plaintiff held a bill of sate, and had a chattel mort- 
gage on the remainder, an instruction to the jury 
that, if they found that the plaintiff was the owner 
or bailee of the property, his damages would be 
the value of the property at the time of the con- 
version, with interest and a fair compensation for 
the time and money properly expended in the pur- 
suit of the property, and, if they found that the 
plaintiff held a chattel mortgage on the property, 
the amount of the mortgage debt, with interest, 
held, a proper instruction. Sherman v. Finch, 8. 
C. Cal. Sept. 22, 1886; 11 Pac. Rep. 847. 


38. Trusts—Adininistrator Involuntary Trustee 
for Heir—Fraud—Section 2224, Civil Code Cal. 
Executors and Administrators—Sale of Land to 
Pay Claims—Delay Amounting to Laches— 
Claims Barred.—An administrator who procures 
the heir of his intestate to convey to him all the 
heir’s interest in the estate, by representations 
which are actually untrue, though not made with 
a fraudulent intent, is an involuntary trustee of 
the property conveyed, for the benefit of the heir, 
under section 2224, Civil Code Cal. Where there 
is a failure of personal property to pay a claim 
which the admiuaistrator holds against an estate, 
the administrator must institute proceedings for 
sale of real estate belonging to the estate; and a 
delay of 13 years to institute such proceedings will 
bar the claim, although it has previously been al- 
lowed by the probate court. Wingerter v. Win- 
gerter, 8. C. Cal. Sept. 25, 1886; 11 Pac. Rep. 853. 





39, . Children Selling Lands for Support of 
Father—Futher as Trustee-- Vivlation of Trust 
by Trustee—Equity--Party not Joined in Bill-- 
Consentingto Proceeding Befure Decree--Statute 
of Frauds--Parol Agreement Creating Trust-- 
Lands Svld—Proceeds in Trust.--Where the evi- 
dence shows that children sold lands to a third 
person, but the transfer was made te their father, 
and from him to the purchaser, and it was agreed 
by parol that the father was to have charge of the 
proceeds of the sale during his life, and use thein- 
come therefrom for his support, and tha’ at his 
death the principal was to revert to his children, 
this created a trust in the father. Where a father 
who holds property in trust for his children, uses 
a portion of the trust proptrty to purehase a 
woman’s consent to marry him, he violates his 
trust. Where a party in interest in a proceeding 
in equity is not made a partyin the bill, but before 
decree files a paper in the court stating, under 
oath, that he approves of the action of the com- 
plainants, and that he desires the relief demanded, 
and his interests are in no way prejudiced, the de- 
cree will be sustained. Where children agreed by 
parol with their father that he should take the 
proceeds of the sale of certain lands owned by 
them, the income to go to his support during his 
life, the principal to be returned to them at his 
death, and they then deeded the land to him, and 
he at the same time transferred it to a third party, 
held, that the contract was not void as being by pa- 





rol, and relating to realty, but created a valid trust 
in the father. Hdingerv. Heiser, 8. C. Mich. Oct. 
7, 1886; 29 N. W. Rep. 367. 





40. . Conveyance as Security — Purchase Under 
Mortgages, Judgments and Bankruytcy, Proceed- 
tngs—Bankrupicy—Interest of Bankrupt After 
Assignment—Land—Nature of Extate— Assignee’s 
Saule—Purchase by Trustee—Juri-diction of State 
Court—Purtnersnip—Contract to Manage and 
Sell Lands.—K. owned a large quantity of real 
estate, and was largely indebted beyond his ability 
to pay at once without sacrificing the real estate. 
His wife also owned a large amount of real estate. 
June 15, 1875, the two conveyed the greater part 
of their realestate to R. by deeds absolute in 
terms. Atthe same time K. and R, executed an 
agreement in writing, acknowledging the convey- 
ances to have been made as security for advances 
to K., made and to be made by R. and containing 
provisions in respect to future advances of money 
andcredit, which R. covenanted to make, from 
which the purpose of the transaction appears to 
have been to enable K., by means of the advances 
soto be made, to payoff his debts, and save so 
muchof his property as might remain after dis- 
posing of enough to reimburse R. forall advances 
made and to be made, and interest and expenses. 
The contract gave to R. peculiar powers with res- 
pect tothe holding and disposition of the lands 
conveyed. Held, that this created such a relation 
of trust and confidence between the parties as dis- 
abled R. to purchase under judgments or mort- 
gages, or bankruptcy proceedings, and hold against 
K., and for his own benefit, property of K. whether 
included in the deeds executed as security or not. 
A bankrupUs interest in this estate is not extin- 
guished by the assignment in the bankruptcy pro- 
ceedings to the assignee in bankruptcy. In re-pect 
to real estate, the interest remaining in the bank- 
rupt after such assignment, is under our statute, 
in the nature of a reversion, subject to be defeated 
by a sale by the assignee. The state courts have 
jurisdiction to determine that a purcbaser at a sale 
by an assignee in bankruptcy stands in such rela- 
tion to the bankrupt and the property that he will 
be charged as trustee for the latter in making the 
purchase. A certain contract construed, and held 
to create a partnership to manage and dispose of 
certain lands, anda purchase of the lands in the 
name of one of the partners, made simultaneously 
with the forming of the partnership, he/d to bea 
partnership transaction, so that notice of the rights 
of others in the lands had by one partner was no- 
tice tothe other. Hing v. Remington, Supreme 
Court of Minnesota, October 9, 1886; 29. N. W. 

tep. 352. 








QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
tke form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

29. “1 give and devise the house and lot on Ninth 
Street, in the City of N., to John Thompson, in trust 
forthe solc and separate use of my daughter Kate, 
aud the said trustee, or any successor, in the lifetime 
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of said Kate, with her consent, or afterwards,may sel] 
the said house and lot at public or private sale, and on 
such terms of payment as the person selling may deem 
best, and hold and dispose of the proceeds of sale on 
the same trusts as the property was held before sale.” 
What interest does the daughter Kate take in the 
house and lot by virtue of the above provision of a 
will? If she takes but alife estate, would the prop- 
erty at her death go to her children, or to her brothers 
and sisters? 





QUERIES ANSWERED. 


Query 27. [28 Cent. L. J. 408.])—A. contracts to 
build a house for B., and in the contract there isa 
clause that A. “will deliver the building free of me- 
chanics or other liens.”” What effect would-such a 
clause have on material men, sub-contractors and day 
laborers. If B. paid A. in full, according to contract, 
and it turns out that A. has not paid for all the mate- 
rial, and still owes sub-contractors and day laborers, 
could they, under the above claim, file alien on said 
building? 


Answer.—The contract binds none but the privies. 
Mechanie’s lien could not be filed. The Mechanic’s 
Lien Law usually provides for two classes of persons. 
First, those employed by the owner, whom the statute 
gives alien. Second, those employed by the contract- 
or, who only can have a lien on the unpaid funds of the 
contractor in the hands of the owner, by serving notice 
on the owner as provided by statute. See McCollum 
v. Richards, 2 Handy, Cincinnati; Copeland v. Man- 
ton, 22 Ohio St. 398. M. A. H. 


Another Answer.—Under the law of Indiana, they 
could file a lien if done within sixty days from the 
time of the completion of the building. Ind. Stat., § 
5298; 45 Ind. 96; 51 Ind. 397; 55 Ind. 220; 63 Ind. 17. 

O. S. HADLEY. 








RECENT PUBLICATIONS. 


CasES SUMMARILY DISPOSED OF on motion in the 
United States Supreme Court. By C. H. Armes, 
Attorney at Law, Washington, D. C. Philadelphia: 
T. & J. Johnson, & Co. 585 Chestnut Street. 1886. 


This is a neatly printed and bound volume of 262 
pages, andthe reason ofits existence is so well and 
tersely stated in the preface that we find it most con- 
venient to express the object of the work in the 
author’s own words: He says: 

“The many cases summarily disposed of on motion 
by the United States Supreme Court from term to 
term, for years past, upon jurisdictional questions, 
rules of practice, or trivial questions, induced a belief 
that a book which would enable the practitioner to 
review the decisions upon these oft-recurring ques- 
tions, without having to examine all the volumes con- 
taining the decisions would be of service to the pro- 
fession. This voiume is therefor designed to present 
in aconvenient form, decisions embracing every prin- 
eiple adjudicated upon motion down to the beginning 
of October Term 1885. It is not intended to reproduce 
cases of exact similarity, but to produce those which, 
though similar, differ in some respect—probably ma- 

erial.”” 





It is manifest from this statement that the work ad- 
dresses itself to a very small segment of the profes- 
sion including only those lawyers who practice habit- 
ually in the Supreme Court, those who occasionally 
appear there, and those who, appearing regularly in 
the circuit and district courts of the United States 
might be presumed to feel a special interest in the 
practice of the Supreme Court. : 

The book is faulty in one very material respect. The 
cases are not arranged according to their subjects; the 
reader must turn to the index, which seems to be the 
only guide vouchsafed him. The paucity or total ab- 
sence of cited authorities is another grave error, into 
which, according to his preface, the author was led by 
his anxiety to make the book “as brief and compact as 
possible.” A minor erroris the omission of the names 
of the justices who respectively delivered the opinions; 
the omission of the names of the attorneys in the sev- 
eral cases, for which he thinks it necessary to apolo- 
gise, is no error at all. 

Notwithstanding the defect in arrangement, we 
think the book may prove useful to the limited circle 
of the profession for whose service it is designed. 








JETSAM AND FLOTSAM. 





It is a beautiful story that in one of the old cities of 
Italy the king caused a bell to be hung in a tower in 
one of the public squares, and called it ‘‘The bell of 
justice,”’ and commanded that any one who had been 
wronged should go and ring the bell. and so call the 
magistrate of the city, and ask and receive justice. 
And when in the course of time the lower end of the 
bell rope rotted away, a wild vine was tied to it to 
lengthen it; aud one day an old and starving horse 
that had been abandoned by its owner and turned out 
to die, wandered into the tower, and in trying to eat 
the vine, rang the bell. And the magistrate of the 
city, coming to see whorang the bell, found this old 
and starving horse; and he caused the owner of that 
horse, in whose service he had toiled and been worn 
out, to be summoned before him, and decreed that as 
his poor horse had rung the bell of justice, he should 
have justice, and that during the horse’s life his owner 


should provide for him proper food and drink and’ 


stable. 


The shortest and yet the most pointed charge toa 
jury that has come under our notice is that reported 
by the Law Journal,to have been delivered by Mr. 
Commissioner Kerr, famous forthe terseness of his 
charges, while sitting as sitting as assistant judge at 
Middlesex Sessions. The prisoner concluded his de- 
fense by saying, ‘After all, gentlemen, you have only 
the prosecutor’s word for it that I took his watch.” 
“That is true, gentlemen,” said the judge; “but if 
you believe his word,you will find the prisoner guilty; 
if you don’t believe it, or are in doubt, acquit him. 
Cunsider your verdict.” 
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